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INTRODUCTION
J. MARK BAGGETT1
This issue of the Cumberland Law Review is devoted to Harper
Lee, whose death on February 19, 2016, closed the last eventful chapter
of her life. Her novel Go Set a Watchman, the early draft of the novel
that was revised to become To Kill a Mockingbird, was published on
July 14, 2015 to swirling controversies over her capacity to assent to
publish, over the ethics of publishing a rough draft as an independent
work, and over the depiction of Atticus Finch, now a segregationist
who works to keep the NAACP out of Maycomb and who opposes
Brown v. Board of Education.
All lawyers are invested in Harper Lee. In To Kill a Mockingbird
(1960), she exposed the injustices of the entire legal system in the South
to an international audience, who reacted with revulsion. Her novel
helped propel the Civil Rights Movement. Even in 2015, the popularity
of To Kill a Mockingbird was largely responsible for the massive sales
of Go Set a Watchman, one of the biggest events in American publishing history. Lee’s creation of Atticus Finch, based on her father, has
sustained his iconic status. His moral courage in defending Tom Robinson has made him the role model for lawyers everywhere, the embodiment of Thoreau’s dictum, “Any man more right than his neighbors constitutes a majority of one already.” So powerful was Lee’s
fictional character that Atticus has become almost an historical figure.
Despite Atticus’s fall in Watchman, the figure of Atticus has undoubtedly emboldened reform in the South and ennobled the legal profession.
Harper Lee abandoned her study of the law to move to New York,
but she never abandoned the primacy of the law in her novels. The one
firm link between Watchman and Mockingbird is Lee’s faith in the law
as an instrument of social justice. She articulated one of the law’s
greatest achievements and one of its greatest challenges in Atticus’s
closing argument to the jury in To Kill a Mockingbird: “Our courts
1 Associate Professor of English and Law, Samford University, Cumberland School of
Law. B.A. Journalism and English, M.A. English, J.D., University of Alabama; Ph.D.
English, University of North Carolina.
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have their faults, as does any human institution, but in this country our
courts are the great levelers, and in our courts, all men are created
equal.”
In Birmingham and in Alabama, the crucible of the Civil Rights
Movement, a study of Harper Lee’s works is even more obligatory. Her
father, Amasa Lee, was a respected member of the Alabama Bar Association in Monroeville. His sister Alice, who died in November 2014
at age 103, was the first woman member of the Alabama bar. In 1997,
the bar erected an Atticus Finch Monument in a courtyard outside the
famous courthouse. Its inscription concludes:
Children are the original and universal people of the world; it is only
when they are educated into hatreds and depravities that children become the bigots, the cynics, the greedy, and the intolerant, and it is then
that “there hath passed away a glory from the earth.” Atticus Finch
challenges the legal profession to shift the paradigm and make the child
the father of the man in dealing with the basic conflicts and struggles
that permeate moral existence.

Symbolically, it is the legal profession that now sits in the jury box
as Atticus Finch concludes his argument to the jury; “In the name of
God, do your duty.”2 The articles in this volume answer the challenge
by trying to assess Harper Lee’s legacy and its implications for the legal
profession.

2

HARPER LEE, TO KILL A MOCKINGBIRD 233 (1960).
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ARTICLES
“TUMBLING OUT OF THE BEAUTIFUL DREAM”: GO SET A
WATCHMAN AND HARPER LEE’S LEGACY
J. MARK BAGGETT1
On July 14, 2015, Harper Lee published her novel Go Set a Watchman, the prequel to To Kill a Mockingbird. Overnight, Southerners suffered another disillusionment on their passage through modernity:
Scout becomes Jean Louise; Atticus becomes a frail, 72-year-old segregationist who plots to undermine the Brown v. Board of Education2
decision of 1954; and Lee becomes Ta-Nehisi Coates.3 To compound
the injury, six months later, on February 19, 2016, Lee died at age 89
in a Monroeville assisted-living facility.4 Like the famous courtroom
scene in To Kill a Mockingbird, the public has now stood and paid its
respects to Harper Lee’s passing. She bequeathed the public one of the
greatest American novels and another sibling novel that threatened to
alienate her devoted readers and stain her legacy. But she left questions
unanswered, such as whether she intended for Watchman to be published and why she wrote this version of her father first. Now, as the
perspective of her life and her two novels lengthens, we can begin to
sort through the outlines of her legacy.
For many Southerners, the polarized characterizations of Atticus
in the two books will never be reconciled. For literary critics, the publication of a “rough draft” that is uneven, digressive, and pedantic
raised ethical questions and muddied Lee’s literary reputation. For
lawyers, the iconic character of Atticus Finch, whose moral courage
towered like Gregory Peck’s Oscar over the wasteland of Southern bigotry, now has clay feet. But these legacies seem almost frivolous in the
1 Associate Professor of English and Law, Samford University, Cumberland School of
Law. B.A. Journalism and English, M.A. English, J.D., University of Alabama; Ph.D.
English, University of North Carolina.
2 Brown v. Board of Education, 347 U.S. 483 (1954).
3 THE ATLANTIC, http://www.theatlantic.com/author/ta-nehisi-coates/ (last visited Oct.
27, 2016). Coates is a national correspondent at The Atlantic, where he writes about culture,
politics, and social issues. See id. Coates is also the author of Between the World and Me,
published on the same day as Go Set A Watchman. See Coates, infra note 54.
4 Ryan Parker & Erik Hayden, “To Kill a Mockingbird Author Harper Lee Dies at 89,”
THE HOLLYWOOD REPORTER, (Feb. 19, 2016), http://www.hollywoodreporter.com/news/harper-lee-dead-kill-a-867573.
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face of a nation nearly as bitterly divided on race as it was in the 1960s.
Go Set a Watchman is Harper Lee’s Why We Can’t Wait.5 In raging
against the corruption of Maycomb and her father’s betrayal, she renews Frederick Douglass’s and W.E.B. Dubois’s age-old prophecy:
The problem of the Twentieth Century, and now the Twenty-First Century, is “the problem of the color-line.”6 Although it is a flawed novel,
Watchman’s message seems more prescient than Mockingbird’s unstated premise that decency and empathy will triumph in due time.
For half a century, Southerners have appropriated Atticus as the
mirror image of their better selves. The model of Southern moral rectitude, articulating a progressive, liberating vision of social justice, allowed Southerners of successive generations to latch on to Atticus’s
moral authority and even to extricate their guilt. The fact that Atticus
Finch’s closing arguments were destined to fail in the 1950s and 1960s
enhanced the vision because Southerners who fancied themselves progressive now became co-victims with African-Americans against a
common enemy. The symbol of this heroic defender of racial justice
allowed them to claim a noble heritage and celebrate their part in racial
progress, while ignoring the links to their true heritage of slavery and
racism. The fact that Lee’s fictional Atticus was drawn from her father’s life authenticated these claims. Even black leaders like Martin
Luther King, Jr. affirmed the portrait of Atticus: “To the Negro in 1963,
as to Atticus Finch, it had become obvious that nonviolence could symbolize the gold badge of heroism rather than the white feather of cowardice.”7 Amasa Lee’s death in 1962, so soon after Mockingbird was
published and before the filming of the movie was over, kept his own
legacy alive. Only recently has the public learned the truth that has
been suspected all along: Amasa Lee was a defender of the segregationist status quo but changed his views before his death.8 Thus, the
Atticus of Go Set a Watchman, which lay in a manuscript in a safety
deposit box for almost 60 years, eventually proved more authentic than
the Atticus of Mockingbird. Nevertheless, in terms of our regional selfdelusion, there is no power like literary fiction.
To benchmark Lee’s evolving legacy, it is worth noting that when
5

MARTIN LUTHER KING, JR., WHY WE CAN’T WAIT 1 (1963). King’s chronicle of the
Civil Rights Movement and what he calls “the Negro Revolution,” focusing on the campaign in Birmingham in 1963 and including “Letter from Birmingham Jail.”
6 See W.E.B. DU BOIS, THE SOULS OF BLACK FOLK (1903).
7 MARTIN LUTHER KING, JR., supra note 5, at 28.
8 See Jennifer Maloney & Laura Stevens, Harper Lee’s Father, Inspiration for Atticus
Finch, Changed His Views on Segregation, WALL. ST. J. (July 11, 2015, 11:11 PM),
http://www.wsj.com/articles/harper-lees-father-the-inspiration-for-atticus-finch-changedhis-segregation-views-1436670661.
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she died in 2016, the Mockingbird industry was still flourishing. Gregory Peck’s portrayal of Atticus Finch in the 1962 film version still regularly ranks him as one of the top movie heroes of all time. Lee’s book
has sold more than 40 million copies, has been translated in 40 different
languages,9 and is on Time’s list of All-Time 100 Novels.10 Mockingbird is still taught widely in schools, although it is not often assigned
in colleges and universities, and the novel has maintained a steady international popularity.11 Citing a 2013 court case filed by Lee’s lawyer
Tonja Carter against former agent Sam Pinkus, Forbes magazine reported that Lee earned $2.5 million in royalties from Mockingbird from
July 2009 to July 2010.12 Although there may be no correlation, it is
interesting that the names “Atticus” and “Harper” reached peak popularity in 2015.13 President Bush awarded Harper Lee the Presidential
Medal of Freedom in 2007 in a White House ceremony, and President
Obama marked the 50th anniversary of Mockingbird in 2010 in another
White House celebration with a variety of authors and celebrities, even
though Lee’s health kept her from attending.14 In no small part, the
sustained success of To Kill a Mockingbird comes from both its book
and movie versions, which if not twins are joined at the hip.
By almost every public measure, the legacy of To Kill a Mockingbird seemed remarkably healthy in 2015 when Go Set a Watchman was
published. Despite the fear and trembling surrounding the new book,
Watchman merely exposed the buried seeds of Mockingbird’s deconstruction. Dissenting views of Atticus have existed from the beginning.
Andrew Sarris, writing a review of the film in The Village Voice in
1963, stated, “It is too early to tell, but it is too late for the Negro to act
as moral litmus paper for the White conscience. The Negro is not a

9 Alexandra Alter, Harper Lee, Author of ‘To Kill a Mockingbird,’ is to Publish a Second
Novel, N.Y. TIMES (Feb. 3, 2015), http://www.nytimes.com/2015/02/04/books/harper-leeauthor-of-to-kill-a-mockingbird-is-to-publish-a-new-novel.html.
10
Lev Grossman & Richard Lacayo, All-Time 100 Novels, TIME (Oct. 16, 2005),
http://entertainment.time.com/2005/10/16/all-time-100-novels/slide/all/.
11 See Natalie Robehmed, Why Harper Lee Won’t Make This Year’s Top-Earning Authors
List, FORBES (July 21, 2015, 10:10 AM), http://www.forbes.com/sites/natalierobehmed/2015/07/21/why-harper-lee-wont-make-this-years-top-earning-authorslist.
12 Id.
13 See Pamela R. Satran, Atticus Tops Popular Baby Names List of 2015, YAHOO! (July
14,
2015),
https://www.yahoo.com/news/atticus-tops-baby-names-2015124073377716.html.
14 See Christina Austin, The Bittersweet Story Behind Harper Lee’s Success, FORTUNE
(Feb. 19, 2016 5:02 PM), http://fortune.com/2016/02/19/harper-lee-to-kill-a-mockingbird/.
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mockingbird.”15 Accusing Harper Lee of making a veiled argument for
gradualism through Atticus, Sarris concludes, “Yet somehow the moral
arithmetic fails to come out even. One innocent Negro and one murderous redneck hardly cancel each other out.”16
Professor Christopher Metress has chronicled the Atticus dissents
in his article titled The Rise and Fall of Atticus Finch, arguing that the
dissents began in earnest in the early 1990s.17 In articles such as “Atticus Finch, Esq., R.I.P.” and “Atticus Finch—Right and Wrong,”
Monroe H. Freedman, at the time Lichtenstein Distinguished Professor
of Legal Ethics, Hofstra University, rejected the idea of Atticus as a
role model for lawyers:
It means that Atticus Finch never in his professional life voluntarily
takes a pro bono case in an effort to ameliorate the evil—which he
himself and others recognize—in the apartheid of Maycomb, Alabama.
Forget about ‘working on the front lines for the NAACP.’ Here is a
man who does not voluntarily use his legal training and skills—not
once, ever—to make the slightest change in the pervasive social injustice of his own town.18

Freedman’s articles were met with a flood of outrage and rebuttals.19 Today, post-Watchman, Freedman and his allies are vindicated.20
Watchman exposes these and other fault lines of To Kill a Mockingbird that were lost in the public’s affection for the original book.
The public’s perception of To Kill a Mockingbird is shaped as much by
15

Andrew Sarris, A Negro is Not a Mockingbird, VILLAGE VOICE, Mar. 7, 1963, at 15.
Id.
17 Christopher Metress, The Rise and Fall of Atticus Finch, 24 CHATTAHOOCHEE REV. 95,
95–102 (2003).
18 Monroe H. Freedman, Atticus Finch—Right and Wrong 45 ALA. L. REV. 473, 481
(1994). Freedman accuses Atticus defenders of “presentism” and argues that Atticus’s
actions should be judged by universal standards of morality in place then and now:
This clumsy neologism is meant to express the idea that it is unfair to hold someone in an earlier time to moral standards that we recognize today. Lest anyone
miss the point, this contention is derived from cultural relativism. This is a philosophy that rejects the idea that there are any moral values that are absolute (or,
at least, prima facie) and eternal. Instead, morality is equated with the notions of
right and wrong that are recognized in the culture of a particular time and place.
Slavery? Apartheid? Lynching? Sacrificing babies? Well, the cultural relativist
says, we might not approve, but who are we to judge the moral standards of people in another time or place?
Id. at 477.
19 See, e.g., MIKE PAPANTONIO, IN SEARCH OF ATTICUS FINCH: A MOTIVATIONAL BOOK
FOR LAWYERS (1995).
20 See, e.g., Stuart Robinowitz, A TRIBUTE TO MONROE FREEDMAN, 44 HOFSTRA L. REV.
269, 271 (2015).
16
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the movie version and by Elmer Bernstein’s wistful score as it is by a
close reading of the text. The passages that exalt the law are memorialized, but other passages showing Lee’s ambivalence about the law
are often ignored. The book begins, biblical-like, with a genealogy of
the Finch family and mocks Atticus’s foray into criminal law:
His first two clients were the last two persons hanged in the Maycomb
County jail. Atticus had urged them to accept the state’s generosity in
allowing them to plead Guilty to second-degree murder and escape
with their lives, but they were Haverfords, in Maycomb County a name
synonymous with jackass. The Haverfords had dispatched Maycomb’s leading blacksmith in a misunderstanding arising from the alleged wrongful detention of a mare, were imprudent enough to do it in
the presence of three witnesses, and insisted that the-son-of-a-bitchhad-it-coming-to-him was a good enough defense for anybody. They
persisted in pleading Not Guilty to first-degree murder, so there was
nothing much Atticus could do for his clients except be present at their
departure, an occasion that was probably the beginning of my father’s
profound distaste for the practice of criminal law.21

These mock-historical passages occur in Go Set a Watchman as
well, such as the passage in chapter four describing Maycomb’s Sinkfield roots.22 Lee is less successful in incorporating these digressive
passages into the story line in Watchman. Regardless, in both books the
passages describe Maycomb as a colorful, bumbling, foolish town that
practices a kind of easy tolerance and “conservative resistance to
change.”23 But the humorous histories of Maycomb shadow more sinister implications that come to fruition in Watchman. For example, they
prepare the reader for the “marry your own kind” argument of Uncle
Jack later in the novel, an argument that seems to be the underlying
justification for Atticus’s defiance of the law.24 What passes for smalltown charm and quirkiness in Mockingbird acquires an edge in Watchman.
In another passage of Mockingbird, after the trial of Tom Robinson, Jem’s idealism puts him at odds with Atticus’s realpolitik:
“But lots of folks have been hung—hanged—on circumstantial evidence,” said Jem.
“I know, and lots of ‘em probably deserved it, too—but in the absence
of eyewitnesses there’s always a doubt, sometimes only the shadow of
a doubt. The law says ‘reasonable doubt,’ but I think a defendant’s
entitled to the shadow of a doubt. There’s always the possibility, no
21
22
23
24

HARPER LEE, TO KILL A MOCKINGBIRD 5 (1960) [hereinafter MOCKINGBIRD].
HARPER LEE, GO SET A WATCHMAN 43 (2015) [hereinafter WATCHMAN].
Id. at 46.
Id. at 273.
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matter how improbable, that he’s innocent.”
“Then it all goes back to the jury, then. We oughta do away with juries.” Jem was adamant.
Atticus tried hard not to smile but couldn’t help it. “You’re rather hard
on us, son. I think maybe there might be a better way. Change the law.
Change it so that only judges have the power of fixing the penalty in
capital cases.”
“Then go up to Montgomery and change the law.”
“You’d be surprised how hard that’d be. I won’t live to see the law
changed, and if you live to see it you’ll be an old man.”25

Atticus’s attitude is instructive. With little passion, he admits the
moral disintegration of juries and of the court system. Instead, his anger is targeted at the “white trash” and “low-grade” white men who
violate their class.26 These are outlying passages in Atticus’s reverence
for the law as an instrument of social change, but they foreshadow his
fall to the level of mere mortal in Watchman. In Mockingbird, readers
indulged Atticus’s acceptance of racial hatred as an inherited characteristic, his tolerance for the slow pace of change, and his gentlemanly
refusal to condemn his fellow citizens—these traits were symptoms of
his noblesse oblige. Fifty-five years later in Watchman, seen from the
perspective of the social justice warrior, this passivity becomes a cowardly paternalism and capitulation. He becomes the kind of lukewarm
moderate cursed by Martin Luther King, Jr., calling meekly for gradualism. What always triggers Jean Louise’s denunciation is Atticus’s
signature phrase, “As you please.”27
The months prior to the publication of Watchman were foreboding
with the promise of a “revised” Atticus who would forever tarnish
Lee’s legacy. The novel did not disappoint. Immediately, the first paragraphs reveal a different Atticus and make it clear that we are no
longer in the same imaginary world as the one in To Kill a Mockingbird. Geographically, we are still in Maycomb, still within the family
circle of Atticus Finch and his daughter. But this is not Scout nor the
Gregory Peck version of Atticus. His first lines seem to be uttered by
a stranger.28
Now 26 years old and living in New York, Jean Louise is met at
the train station by her romantic interest, Henry Clinton.29 Atticus,
waiting at home with his sister Alexandra for them to arrive, thinks to
25
26
27
28
29

MOCKINGBIRD, supra note 21, at 251.
Id. at 252.
WATCHMAN, supra note 22, at 253.
Id. at 18.
Id.at 9.
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himself: “[Alexandra] was an impossible woman, but a sight better than
having Jean Louise permanently home and miserable. When his daughter was miserable she prowled, and Atticus liked his women to be relaxed, not constantly emptying ashtrays.”30 Atticus likes his women
how? In a couple of sentences, Atticus, whose health is declining, is
transformed from the genial role model who defends even the bitter
Mrs. Dubose in Mockingbird to a prickly impatient figure who dreads
welcoming his daughter home. Gone is the nostalgic childhood
memory of the movie version of Mockingbird. One of the first things
we notice in Watchman is the pervasive cynicism fed by the barbed
insults of people miserable with each other. Jean Louise treats Maycomb’s citizens, including her family, as a confederacy of dunces. Her
constant eye-rolling lacks humor. Lee’s ironic style is still on display,
but the satire is sharper: less Eudora Welty, more Flannery O’Connor.
Predictably for a first novel, the reviews were largely unfavorable:
“scenes that don’t always add up, speeches instead of dialogue” is a
common complaint.31 Another critic stated the consensus: “Although
[Watchman] sporadically generates the literary force that has buoyed
“To Kill a Mockingbird” for over half a century, the new novel is not
nearly as gripping as the courtroom drama and coming-of-age story it
eventually became.”32 Another review labeled the novel “a string of
clichés.”33 Yet a fair number of reviewers pointed out that Watchman
raises more uncomfortable and complex questions about race, questions that linger more than the idealized movie version. “Watchman is
nowhere near as good a novel as Mockingbird, but it might prove an
equally significant one, if it helps us look to history for our lessons,
rather than to our consoling, childish, whitewashed fables.”34
Harper Lee’s editor, Tay Hohoff, is perhaps the only person—living or fictional—who deserves the title “hero” in the new novel. She
saw virtue in the novel and suggested a revision based on the childhood
flashbacks.35 But this crucial change of perspective—changing the
30

Id. at 18.
Joe Nocera, Opinion, The Harper Lee ‘Go Set a Watchman’ Fraud, N.Y. TIMES (July
24,
2015),
http://www.nytimes.com/2015/07/25/opinion/joe-nocera-the-watchmanfraud.html?_r=0.
32 Randall Kennedy, Harper Lee’s ‘Go Set a Watchman,’ N.Y. TIMES (July 14, 2015)
http://www.nytimes.com/2015/07/14/books/review/harper-lees-go-set-a-watchman.html.
33 Adam Gopnik, Sweet Home Alabama: Harper Lee’s “Go Set a Watchman.”, THE NEW
YORKER, (July 27, 2015), http://www.newyorker.com/magazine/2015/07/27/sweet-homealabama.
34 Sarah Churchwell, Go Set a Watchman by Harper Lee Review—‘Moral Ambition Sabotaged,’ THE GUARDIAN (July 17, 2015 1:29 PM), http://www.theguardian.com/books/2015/jul/17/go-set-a-watchman-harper-lee-review-novel.
35 Gabby Wood, Harper Lee: The Inside Story of the Greatest Comeback in Literature,
31
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point of view in Mockingbird to that of a child—explains why Watchman is so misanthropic. Very early in Go Set a Watchman, Henry Clinton delivers a striking description of the new Scout. In their first drive
home from the train station, Jean Louise agrees with Henry’s assessment of her:
“I know I’m hateful.”
Henry looked at her. “You’re an odd one, sweet. You can’t dissemble.”
She looked at him. “What are you talking about?”
“Well, as a general rule, most women, before they’ve got ‘em, present
to their men smiling, agreeing faces. They hide their thoughts. You
now, when you’re feeling hateful, honey, you are hateful.”36

Jean Louise, 20 years older, seems to be not only the perfect recreation of the plucky, feisty Scout, who even as a child mixed it up
with her father, but also the real-life Harper Lee, known for her contretemps with her hometown. Furthermore, the point is clear that while
the world has changed in 20 years, Maycomb has not; in fact, the
town—and Atticus with it—seems to have hardened its shell of prejudice and bigotry. Jean Louise’s frustration and cynicism reach eyeopening levels of outrage and revulsion. She does not confine her targets to the Citizens Council. Her main target besides her father is Aunt
Alexandra, who is pilloried in the novel. Now Jean Louise is the adult
outsider, and she is getting her revenge. We see the full display of her
subversiveness and rage, what Atticus calls his “daughter’s daemon.”37
Ironically, the flawed storytelling we see in Watchman may serve
to enhance the literary reputation of To Kill a Mockingbird. Readers
quickly discover that it is a rough draft. It has a thin plot with peculiar
diversions, unlikeable characters, and heavy doses of preachiness. The
first 100 pages consist mainly of hashing gratuitous Maycomb gossip,
lounging, and smoking cigarettes, positioning Jean Louise as something of a pompous, unapologetic malcontent, and flinging out obtuse
literary and historical allusions. For readers educated in the public
schools of the South in the 1950s and ‘60s, some references would be
familiar. Otherwise, for a general audience of millennials, they are
showy: Sidney Lanier, Gilbert and Sullivan lyrics, General Principles
who fought in the Peninsular War, legal pleading, Johnny Mack
Brown, Mary Webster. Some seem to work: “I eat too much, and I feel
like the Book of Common Prayer. Lord forgive me for not doing what
THE TELEGRAPH (Feb. 19, 2016, 5:15 PM), http://www.telegraph.co.uk/books/go-set-awatchman/the-curious-case-of-harper-lee/.
36 WATCHMAN, supra note 22, at 15.
37 Id. at 19.

2-BAGGETT FINAL.DOCX (DO NOT DELETE)

2016]

“TUMBLING OUT OF THE BEAUTIFUL DREAM”

1/15/2017 4:45 PM

11

I should have done and for doing what I shouldn’t have done—oh
hell.”38 Others, not so much: “When she looked thus, only God and
Robert Browning knew what she was likely to say.”39
The book is digressive in a way that stymies the main story line.
To Kill a Mockingbird moves seamlessly between the plot lines—Boo
Radley, Tom Robinson, Scout’s growing up. In Go Set a Watchman,
the tedious disquisition on Methodist hymnody belabors an obvious
theme: the world is changing around Maycomb. The penultimate chapter, chapter fourteen, is almost incomprehensible, a sort of a family
feud/political debate between Jean Louise and Uncle Jack as they argue
hoary justifications for racial accommodation.
Not much happens in the new novel. The real story begins with a
“suddenness” on page one-hundred exactly, chapter eight, and here the
real Harper Lee reels us in, as in Mockingbird, engaging us instantly in
a dramatic scene: Jean Louise watches in horror as Atticus participates
in a Citizens’ Council meeting at the courthouse.40 It is hard to imagine
that this courtroom balcony scene was actually written first. This scene
and a later scene where Jean Louise confronts Calpurnia, “the one human who raised me from the time I was two years old”41—these are
dramatic scenes as moving as any in Mockingbird. The problem is that
the rest of the book is largely polemical, consisting of the rationales of
so-called “moderate” Southerners such as Atticus and Uncle Jack for
maintaining segregation versus the impassioned and personal arguments of Jean Louise. Atticus is a segregationist to be sure, and actually says, “‘Jean Louise, . . . Have you ever considered that you can’t
have a set of backward people living among people advanced in one
kind of civilization and have a social Arcadia?’”42 His revised version
may be more realistic, but the tired, abstract arguments of Southern
Agrarians and Jeffersonian Democrats have little dramatic appeal.
Watchman has its rough edges, to be sure, but ultimately it demands our reading because we hear Lee’s distinctive voice for one last
time; even in its rough form, there are glimpses of the later Harper Lee.
Should Watchman have been published? The answer is clearly yes.
Once again, we can celebrate the voice of Harper Lee, her lively wit
spinning even more stories out of her postage stamp of soil in Monroe
County, offering a rare glimpse into a first draft, and incidentally put-

38
39
40
41
42

Id. at 31.
Id. at 20.
Id. at 109–11.
Id. at 160.
WATCHMAN, supra note 22, at 242.
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ting to rest any old claims that Truman Capote wrote To Kill a Mockingbird.
The best moments of Lee’s trademark humor are usually triggered
by a violent collision of Southern gentility and graphic insult. The
flashbacks to Jean Louise’s childhood are alone worth the price of admission; these flashbacks are the roots of To Kill a Mockingbird. Like
Mockingbird, the book sketches memorable and real Southern characters, particularly Alexandra and Uncle Jack; engages us in a satirical
wordplay of one-liners and double-entendres; brings to life the south
Alabama landscape and dialect in exquisite detail; creates at least a few
moving, compelling scenes rivaling those in Mockingbird; and explores the warped consciousness of racism and exposes its pathology
in a way that is truer to history.
When Aunty Alexandra tries to dissuade Jean Louise from marrying Henry, Jean Louise replies, “‘Aunty,’ she said cordially, ‘why don’t
you go pee in your hat?’”43 When Henry and Jean Louise are accused
of swimming naked at Finch’s Landing and the word gets all over town,
Alexandra brings the fact “reluctantly” to Atticus’s attention:
“What’s the matter?” he said.
“Mary Webster was on the blower. Her advance agents saw Hank and
me swimming in the middle of the river last night with no clothes on.”
“H’rm,” said Atticus. He touched his glasses. “I hope you weren’t
doing the backstroke.”44

While critics like Flannery O’Connor call Mockingbird “a child’s
book,” the truth is both novels are built on a trenchant social satire of
the gender, class, and racial layers of Southern society:
In Maycomb, one drank or did not drink. When one drank, one went
behind the garage, turned up a pint, and drank it down; when one did
not drink, one asked for set-ups at the E-Lite Eat Shop under cover of
darkness: a man having a couple of drinks before or after dinner in his
home or with his neighbor was unheard of. That was Social Drinking.
Those who Drank Socially were not quite out of the top drawer, and
because no one in Maycomb considered himself out of any drawer but
the top, there was no Social Drinking.45

Go Set a Watchman allows us to appreciate Harper Lee’s legacy
and influence for two generations. Say it quietly, but Faulkner is long
dead and his literary influence has waned, yet the stylistic and thematic
influences of Harper Lee are palpable in thousands of living Southern
writers.
43
44
45

Id. at 29.
Id. at 85.
Id. at 51–52.
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Watchman also maintains the high reputation of the law, although
we must remove Atticus’s political maneuverings from the equation.
The one consistency in both novels is that the law is the rock of civilization and the last fortress against chaos and ruin. In the final chapter,
Uncle Jack defends his brother to Jean Louise by saying Atticus would
never sanction violence by the Klan:
The law is what he lives by. He’ll do his best to prevent someone from
beating up somebody else, then he’ll turn around and try to stop no less
than the Federal Government—just like you, child. You turned and
tackled no less than your own tin god—but remember this, he’ll always
do it by the letter and by the spirit of the law. That’s the way he lives.46

The passage is reminiscent of Atticus’s impassioned defense of
Tom Robinson:
But there is one way in this country in which all men are created
equal—there is one human institution that makes a pauper the equal of
a Rockefeller, the stupid man the equal of an Einstein, and the ignorant
man the equal of any college president. That institution, gentlemen, is
a court. It can be the Supreme Court of the United States or the humblest J.P. court in the land, or this honorable court which you serve.
Our courts have their faults, as does any human institution, but in this
country our courts are the great levelers, and in our courts all men are
created equal.47

The passage in Watchman hardly has the dramatic power of Atticus’s closing statement in Mockingbird, but it does salvage Atticus’s
reputation, as part of an ending that unconvincingly reaches a truce between Atticus and Jean Louise and brings Atticus back into the human
race.
Many months after the publication of Watchman, Harper Lee’s
reputation is still secure. The reviews have dried up. A cursory survey
suggests it shows up occasionally in course syllabi, even less in secondary schools. To say it will survive as a literary curiosity, however,
underestimates the power and relevancy of Harper Lee’s prophetic
voice. The one, inevitable, unblinking fact is that Watchman was written first. This was the message the real Harper Lee (not the fictional
Scout) wanted to say first by writing a kind of Jeremiad of her frustration and disillusionment with racial progress. We also know that the
Atticus of Go Set a Watchman is the portrait of Atticus that she painted
first—not the Gregory Peck version. And we can be reasonably certain
that Lee harbored no hidden personal motives in degrading the fictional
Atticus. Speaking in 1961, Lee revered her father:

46
47

WATCHMAN, supra note 22, at 268.
MOCKINGBIRD, supra note 21, at 233.
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My father’s a lawyer, so I grew up in this room, and mostly I watched
him from here . . . My father is one of the few men I’ve known who
has genuine humility, and it lends him a natural dignity. He has absolutely no ego drive, and so he is one of the most beloved men in this
part of the state.48

Jean Louise’s obsession with Robert Browning’s poem—“Childe
Roland to the Dark Tower Came”—may offer a clue to the enduring
value of Go Set a Watchman and Lee’s legacy. As the novel moves
toward its climax of a father-daughter confrontation, Jean Louise continues to invoke the images of Robert Browning’s poem, “Childe Roland to the Dark Tower Came.” Prodded and provoked by her Uncle
Jack, she fears the ugliness and violence of exposing her father’s betrayal. She has returned on her quest to an unchanged Maycomb, a
wasteland of hate littered with ruins left by Jim Crow; Maycomb is now
doubling down on its machinations to evade federal law. Like the apprenticed knight, she approaches the dark tower, the graveyard of failed
but noble quests. For Jean Louise, the quest has been personal. She
had returned to Maycomb to rest and to ponder the choice between
marriage to Henry Clinton and “the stony path of spinsterhood.”49 As
the remarkable tribute in chapter nine reveals, she had also returned to
pay homage to Atticus, whose influence shaped her life. “She did not
stand alone, but what stood behind her, the most potent moral force in
her life, was the love of her father.”50 Now he has betrayed her “publicly, grossly, and shamelessly,”51 and she is faced with a bloody severing of her relationship with Atticus, “a man who lives by truth.” Even
with all the warnings, readers of Go Set a Watchman are duly shocked
by the confrontation in which Jean Louise calls Atticus a “double-dealing, ring-tailed old son of a bitch” and vows to leave.52
But before that confrontation, she wonders whether to go there.
“There” becomes not only the fictional battle, but also the personal
choice of re-entering the wider battle for racial justice, summoning the
moral courage to expose and condemn her hometown as a prophet without honor. The choice is essentialist: engaging the cause of racial justice as her life’s work. In the novel, Jean Louise retreats; she returns
to New York after having reached a separate peace with Atticus. In
real life, she makes a brave choice: feverishly writing her first novel,
facing the prospect of rejection and perhaps a quick end of her writing
career, the apprenticed knight Harper Lee did go there, baring her soul
48
49
50
51
52

Literary Laurels for a Novice, LIFE, May 26, 1961, at 78A.
WATCHMAN, supra note 22, at 15.
Id. at 117.
Id. at 113.
Id. at 253.
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by condemning her father and her hometown, setting the slug-horn to
her lips and ascending the tower.53 The watchman who calls out racism
is not Atticus nor Jean Louise, but Harper Lee.
Harper Lee’s life and work are framed by two recent books by
black men: Ta-Nehisi Coates’s Between the World and Me,54 published
in 2015 on the same day as Watchman, and Bryan Stevenson’s Just
Mercy, published a year earlier than Watchman in 2014.55 The basis
for Stevenson’s book is the story of Walter McMillian, who was convicted for murder in 1987 and sentenced to death. Stevenson and attorneys from Equal Justice Initiative represented McMillian while he
was on death row and presented evidence on appeal of prosecutorial
suppression of evidence and the use of paid informants and perjured
evidence.56 In 1993, the Alabama Court of Criminal Appeals reversed
McMillian’s death sentence.57 Perhaps not coincidentally, McMillian
is from Monroeville, the real-life Maycomb.
In chapter one, “Mockingbird Players,” Stevenson discovers the
Mockingbird culture on full display when he entered the courthouse:
Even though he had lived in Monroe County his whole life, Walter
McMillian had never heard of Harper Lee or To Kill a Mockingbird.
Monroeville, Alabama, celebrated its native daughter Lee shamelessly
after her award-winning book became a national bestseller in the
1960s. She returned to Monroe County but secluded herself and was
rarely seen in public. Her reclusiveness proved no barrier to the
county’s continued efforts to market her literary classic—or to market
itself by using the book’s celebrity. Production of the film adaptation
brought Gregory Peck to town for the infamous courtroom scenes; his
performance won him an Academy Award. Local leaders later turned
the old courthouse into a “Mockingbird” museum. A group of locals
formed “The Mockingbird Players of Monroeville” to present a stage
version of the story. The production was so popular that national and
international tours were organized to provide an authentic presentation
of the fictional story to audiences everywhere.58

Nevertheless, Stevenson quickly learns that the justice eloquently
advocated by Atticus Finch is a matter of fiction, and states “Sentimentality about Lee’s story grew even as the harder truths of the book took

53

Robert Browning, Childe Roland to the Dark Tower Came, in 2 THE COLLEGE SURVEY
Whiting et. al. eds., 1942).
TA-NEHISI COATES, BETWEEN THE WORLD AND ME (2015).
BRYAN STEVENSON, JUST MERCY: A STORY OF JUSTICE AND REDEMPTION (2014).
McMillian v. State, 616 So.2d 933, 944 (Ala. Crim. App. 1993).
Id. at 949.
STEVENSON, supra note 55, at 23.

OF ENGLISH LITERATURE 558, 562 (B.J.
54
55
56
57
58
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no root.”59 Even in the fictional account, Stevenson points out that Atticus unsuccessfully represents Tom Robinson.60 Stevenson’s dramatic
juxtaposition of Walter McMillian’s real injustice amid the congratulatory shrines to Atticus Finch demonstrates that fiction has its limits;
that the public in Monroe County would be blind to the recreation of
the Tom Robinson Trial in 2014 is a sad indictment of our lack of racial
progress.
Ta-Nehisi Coates’s Between the World and Me, another powerful
and influential book, was published on the same day as Watchman.
Both were massive publication events. In fact, Coates, who like Walter
McMillian has never read To Kill a Mockingbird, staged a mock booksale competition with Harper Lee on Twitter.61 Coates wrote his book
as a letter to his 15-year-old son who was devastated by the grand jury’s
refusal to bring charges against the police officer who shot Michael
Brown in Missouri in 2014 and other police shootings of black men.
The book is a bleak, scorched-earth depiction of the state of race relations in America. To call it “literary fiction” is too constraining; it is
journalism, history, memoir, poetry, at once metaphorical and imaginative, but also a relentlessly researched and argued Supreme Court
brief. Coates argues, “Here is what I would like for you to know: In
America, it is traditional to destroy the black body—it is heritage.”62
Dreamers, people who are white or think they are white, inhabit a separate galaxy but continue to plunder Black America across the abyss.
Coates’ nihilistic vision lacks any of the transcendent hope of the Civil
Rights Movement. The book, like Mockingbird, had a galvanizing effect on the public. Toni Morrison called it “required reading” and said
Coates had inherited the prophetic mantle of James Baldwin.63 Critics
59
60

Id.
Id. At 23–24 “Today,” Stevenson writes,
[D]ozens of legal organizations hand out awards in the fictional lawyer’s name
to celebrate the model of advocacy described in Lee’s novel. What is often overlooked is that the black man falsely accused in the story was not successfully
defended by Atticus. Tom Robinson, the wrongly accused black defendant, is
found guilty. Later he dies when, full of despair, he makes a desperate attempt
to escape from prison. He is shot seventeen times in the back by his captors,
dying ingloriously but not unlawfully.

Id.
61

Nicole Levy, Bookstore Pits Harper Lee Against Ta-Nehisi Coates in Sales Competition, THIS IS NEW YORK: A BLOG ABOUT NEW YORK NEIGHBORHOODS (July 16, 2015, 7:42
AM) https://www.dnainfo.com/new-york/20150716/fort-greene/nyc-bookstore-pits-harper-lee-against-ta-nehisi-coates-sales-competition. At a bookstore competition in New
York, Coates tweeted that “he was ‘bout to roll up on Harper Lee like these boys in ‘Charlie
Brown.’” Id.
62 COATES, supra note 54, at 103.
63 Rebecca Carroll, Ta-Nehisi Coates’ New Book Speaks Resolutely to Black America
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were equally passionate, arguing among other things, that Coates ignored the long history of racial progress.64
In one of the final chapters, Coates describes his visit to the mother
of Prince Jones, a close friend and classmate from Howard University
who was shot and killed by a Prince George County, Virginia police
officer in a case of mistaken identity. Coates finds that Jones’ mother
receives no comfort from the public, even though Jones was innocent:
And she could not lean on her country for help. When it came to her
son, Dr. Jones’s country did what it does best—it forgot him. The forgetting is habit, is yet another necessary component of the Dream.
They have forgotten the scale of theft that enriched them in slavery;
the terror that allowed them, for a century, to pilfer the vote; the segregationist policy that gave them their suburbs. They have forgotten,
because to remember would tumble them out of the beautiful Dream
and force them to live down here with us, down here in the world. I am
convinced that the Dreamers, at least the Dreamers of today, would
rather live white than live free. In the Dream they are Buck Rogers,
Prince Aragorn, an entire race of Skywalkers. To awaken them is to
reveal that they are an empire of humans and, like all empires of humans, are built on the destruction of the body. It is to stain their nobility, to make them vulnerable, fallible, breakable humans.65

Coates’s description has a chilling familiarity. Substitute Atticus
Finch for Buck Rogers and the passage becomes a description of white
Dreamers who worship at the shrine of their tribal hero, oblivious to
the tragic lives of those who live in the other world. The cult of Atticus
Finch—the notion that human decency will eventually wear down a
corrupt system—prevents a rigorous self-examination. Jean Louise in
Watchman suffers this shock of recognition when she insists that Calpurnia, the woman who raised her, answer, “Did you hate us?” Calpurnia’s ambiguous answer—a shake of the head—reveals the truth that
Jean Louise fears.66
In a 1963 interview, as she was promoting the movie version of
To Kill a Mockingbird, Harper Lee said that her book is not “an indictment so much as a plea for something, a reminder to people at home.”67

(But
Should
be
Read
by
All),
L.A. TIMES
(July
21,
2015),
http://www.latimes.com/books/jacketcopy/la-ca-jc-ta-nehisi-coates-20150720-story.html.
64 See e.g., Michiko Kakutani, Review: In ‘Between the World and Me,’ Ta-Nehisi Coates
Delivers a Searing Dispatch to His Son, N.Y. TIMES (July 9, 2015), http://www.nytimes.com/2015/07/10/books/review-in-between-the-world-and-me-ta-nehisi-coates-delivers-a-desperate-dispatch-to-his-son.html.
65 COATES, supra note 54, at 143.
66 WATCHMAN, supra note 54, at 160.
67 Elaine Woo & Valerie J. Nelson, Harper Lee, Author of Classic Novel ‘To Kill a Mock-
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If Mockingbird is the plea, Watchman is the indictment. To Kill a
Mockingbird’s influence has spanned nearly 60 years. Its sentimentality is becoming dated, and now the pedestal of its hero has been shaken.
Nevertheless, for the foreseeable future, its idealistic vision of a South
that would one day “rise above [its] prejudices”68 should survive. Harper Lee’s place in Southern canon seems secure; it is too early to say
whether her literary legacy will ultimately resemble that of Faulkner or
that of Margaret Mitchell. At least one contemporary African-American reader affirmed the idealism of To Kill a Mockingbird and in so
doing cast a powerful vote for Lee’s legacy. In his Farewell Address
on January 10, 2017, President Barack Obama concluded by saying,
But laws alone won't be enough. Hearts must change. It won't change
overnight. Social attitudes oftentimes take generations to change. But
if our democracy is to work in this increasingly diverse nation, then
each one of us need to try to heed the advice of a great character in
American fiction—Atticus Finch—(applause)—who said “You never
really understand a person until you consider things from his point of
view . . . until you climb into his skin and walk around in it.69

Ironically, Go Set a Watchman, the novel that threatened to undo
her literary legacy, may do more to enhance Lee’s relevance into the
21st century. A new hero emerges out of the dusty pages of the manuscript of her rough draft. Clearly Jean Louise is the real Nelle Harper
Lee, who returns to Alabama and, Kurtz-like, sees the horror. The contrived ending aside, Watchman argues the urgency of integration to
gradualists, accommodationists, Jeffersonian Democrats, and even to
racial progressives. Uncle Jack tells her, “Every man’s island, Jean
Louise, every man’s watchman, is his conscience.”70 In 2015, Harper
Lee through her creation of Jean Louise becomes the moral compass
that Atticus cannot be. In the prophetic tradition of Isaiah, she rages,
watches, warns, and waits for the fire next time.

ingbird,’ Dies at 89, LA TIMES (February 19, 2016, 8:35 AM), http://www.latimes.com/entertainment/music/la-me-harper-lee-dies-20160219-story.html.
68 Andy Lewis, Critic’s Notebook: Is Harper Lee’s ‘Go Set a Watchman’ a Cliché of Writing About the South?, THE HOLLYWOOD REPORTER (July 11, 2015, 7:28 AM),
http://www.hollywoodreporter.com/bookmark/harper-lee-watchman-atticus-is-808054.
Andrew Young, King’s lieutenant, former UN ambassador, mayor of Atlanta, and veteran
of the civil rights movement: To Kill a Mockingbird was “an act of humanity; “here are
people who rise above their prejudices and even above the law.” Id.
69 President Obama’s Farewell Address, THE WHITEHOUSE (Jan. 10, 2017),
https://www.whitehouse.gov/farewell.
70 WATCHMAN, supra note 22, at 264–5.
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WATCHMAN’S NEW CONSTITUTIONAL VISION
ALFRED L. BROPHY1
The brave, often solitary, figure standing up for justice against
steep odds has a claim on the heart. The conservative using legal arguments to cling to the past is justly forgotten. This likely explains why
reviewers2 treated Harper Lee’s Go Set a Watchman the way the central
character, Jean Louise, treated the white supremacy pamphlet The
Black Plague that she found among Atticus’s papers—like a dead rodent, to be held at arm’s length while it was taken to the garbage.3
Those of us who grew up after Brown v. Board of Education was
decided learned that the Supreme Court was a place for justice. But Go
Set a Watchman opens up the question of just how much “the law” has
to do with justice. It also suggests that there was a new mode of constitutional interpretation that looked to the reality of racial inequality
and made an effort to ensure equality.
The novel centers around a divide between Jean Louise Finch (presumably a stand-in for Harper Lee) and her father, Atticus Finch, along
with pretty much all the other white people in Maycomb, Alabama,
over civil rights in the wake of Brown v. Board of Education. The
novel is set somewhere in the late 1950s, amidst the push for integration and voting rights. It is here that Atticus Finch, the protagonist of
To Kill a Mockingbird4 who represented a disabled black man falsely
accused of assaulting a white woman in the 1930s, appears as an elderly
man opposing Brown, supporting the Maycomb County Citizens’
Council,5 talking about how African Americans have not yet earned
citizenship, and worrying what will happen if the voter suppression efforts are unsuccessful.
Amidst the gasps by reviewers that Atticus is a racist reactionary,
1

Judge John J. Parker Distinguished Professor, University of North Carolina—Chapel
Hill. I would like to thank LeAnna Croom for her editorial comments. An earlier, shorter
version of this appeared at The Conversation, https://theconversation.com/in-go-set-awatchman-the-legal-debate-that-racked-americas-conscience-44811
2 See, e.g., Adam Gopnik, Sweet Home Alabama: Harper Lee’s “Go Set a Watchman,”
NEW YORKER (July 27, 2015), http://www.newyorker.com/magazine/2015/07/27/sweethome-alabama.
3 HARPER LEE, GO SET A WATCHMAN 101–102 (2015) (hereinafter “WATCHMAN”).
4 HARPER LEE, TO KILL A MOCKINGBIRD (1960) (hereinafter “MOCKINGBIRD”).
5 WATCHMAN, supra note 3, at 103.
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few have noticed the use that Atticus tries to make of law in preventing
change. To be sure, there are some figures who are turning to law to
follow up on Brown’s victory. The NAACP’s lawyers in a neighboring
county challenge the exclusion of African Americans from jury service.6 And there are efforts at voter registration, too.7 But Jean Louise
observes that Atticus—who in this book is said to have successfully
defended an African American man falsely accused of attacking a
white woman8—has a hollow sense of “justice.”9 Atticus had what
Jean Louise called an “[a]bstract justice written down item by item on
a brief—nothing to do with that black boy.”10 Here, Atticus sounds
very much like a man who defends a formalist vision of law without a
sense of the surrounding social reality.11 Amidst all of the recent revelations about Harper Lee’s real father—that his newspaper opposed a
federal anti-lynching statute, for instance12—it is also significant that
he assisted a white man to leave his property to a black woman.13 In
Go Set a Watchman, Atticus offers to defend a young African American man (the grandson of his caretaker Capernia) who ran over and
killed a drunken white man.14 He does this so that the NAACP lawyers
will not come to Maycomb to challenge the jury pool.15
There was a long history in Alabama, stretching back to the 1930s,
of running the outside lawyers out of town—and maybe even lynching
their clients. It was an effort to intimidate the entire African American
community and to stop them from asserting their rights. Back in the
1930s, the NAACP made that argument when it asked the U.S. Department of Justice to prosecute local officials who were complicit with
lynchers in Tuscaloosa, Alabama.16 Karl Llewellyn, a Columbia Law
6

Id. at 149.
Id. at 243.
8 Id. at 109.
9 Id. at 248
10 Id.
11 See, e.g., Alfred L. Brophy, Did Formalism Never Exist?, 92 TEXAS L. REV. 383, 407
(2013) (discussing realism’s focus on social surrounding of law, rather than abstract reasoning).
12 Jay Reeves, Writings of A.C. Lee Reveal Atticus Finch’s Conflict, TUSCALOOSA NEWS
(Sept.
19,
2015,
11:00
PM),
http://www.tuscaloosanews.com/article/20150919/NEWS/150929990. As the owner and editor of The Monroe Journal, a
small-town newspaper in the south Alabama town of Monroeville, Harper Lee’s father
cited states’ rights in editorials opposing a 1938 proposed federal anti-lynching law, calling
it a bid for Northern black votes. Id.
13 Dees v. Metts, 17 So. 2d 137, 138–39 (Ala. 1944).
14 WATCHMAN, supra note 3, at 147–49.
15 Id. at 148–49.
16 Leon Ranson et. al., Memorandum Brief for the Attorney General of the United States
7
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professor and leader of the “legal realist” movement that sought to understand what was “actually” happening in law and to bring law into
alignment with justice, argued that violence in Alabama—often with
the tacit approval of those in power—was central to limiting access to
justice.17 Moreover, local, white lawyers then took those cases, which
may have prevented assertion of constitutional claims, such as the challenge to all-white jury pools.
Atticus attacks the whole idea behind Brown by saying that African Americans are not yet ready for citizenship. “What would happen
if all the Negroes in the South were suddenly given full civil rights?”
he asks. “I’ll tell you. There’d be another Reconstruction. Would you
want your state governments run by people who don’t know how to run
‘em?”18 This refers to the then-dominant ideas about the era of Reconstruction after the Civil War and the period then called “Redemption”
as a time when corrupt and incompetent Yankees and African Americans ran the southern state governments.19 Atticus’s belief in racial
hierarchy and that many African Americans were not yet ready for full
citizenship was an argument that had been used to stop reform for generations.20 Maycomb’s residents, including Jean Louise, had other outdated ideas about history. At one point, Dr. Finch, Jean Louise’s uncle,
speaking of the Civil War, said, “No war was ever fought for so many
different reasons.”21 That, too, was a based on popular interpretation—
I want to add misconception—in the South about the Civil War: that
the war was fought for honor rather than slavery. When describing why
Southerners fought in the Civil War, despite the fact that only five percent of the population owned slaves, Dr. Finch explains, “They fought
to preserve their identity. Their political identity, their personal identity.”22
Atticus had a narrow conception of what justice meant. It was an
end to lynching, to be sure; however, it did not extend to equal rights

in re: Prosecution of R.L. Shamblin, Sheriff of Tuscaloosa County, Alabama 32 (1933).
17 Alfred L. Brophy, “Cold Legal Points into Points of Flame”: Karl Llewellyn Attacks
Lynching, SOCIAL SCIENCE RESEARCH NETWORK (June 17, 2015), http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2619895.
18 WATCHMAN, supra note 3, at 246.
19 See, e.g., CLAUDE G. BOWERS, THE TRAGIC ERA: THE REVOLUTION AFTER LINCOLN, at
v (1929) (characterizing the era of Reconstruction as a “tragic era”).
20 See, e.g., JOHN RANDOLPH TUCKER, ESQ., ADDRESS DELIVERED BEFORE THE PHOENIX
AND PHILOMATHEAN SOCIETIES OF WILLIAM AND MARY COLLEGE, 10–12 (1854) (calibrating the freedom of people to their supposed readiness for freedom).
21 WATCHMAN, supra, note 3 at 196.
22 Id.
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in schools, in the voting booth, or at the altar.23 It was not just on racial
issues that Atticus was out of step with the times. His brother reported
that Atticus was opposed to the New Deal as well.24
This is puzzling to many of us who were reared to see the rule of
law as promoting justice. Jean Louise’s uncle told her that Atticus will
“always do it by the letter and by the spirit of the law.”25 Law in Atticus’s mind, then, was not about justice. Law was about order. At best,
law in Atticus’s world was a rule of separate but equal. That may be a
lot of what explains the shift from Atticus the lawyer working against
lynching to the supporter of the White Citizens’ Council. He was
against the violence of lynchings, but he was not in favor of a law that
upheld equal status nor of other changes to the law as they had been
since time out of mind. Atticus’ brother, a physician, worried that even
the “time-honored, common-law concept of property––a man’s interest
in and duties to that property––has become almost extinct.”26
Even Jean Louise was skeptical of Brown v. Board of Education.
She told her father she thought it was inconsistent with the Tenth
Amendment.27 This was an argument popular with states’ rights advocates and segregationists in the 1950s and 1960s.28
Nevertheless, Jean Louise had a sense of legal realism. She believed that the Supreme Court had no choice but to act in Brown. “They
had to do it,” she said. “[T]he time has come when we’ve got to do
right.”29 There was a sense for Jean Louise, as for so many Americans
of that era, that constitutional arguments about states’ rights (or the
original meaning of the Fourteenth Amendment) were subordinated to
grander principles of justice. There is a principle in the Constitution
that supports civil rights, even though those who opposed civil rights
found only principles of limited construction and state sovereignty.
Jean Louise appealed to this principle using a phrase that harkens back
to the Democrat party of Andrew Jackson’s era, “equal rights for all;
special privileges for none.”30
The world was changing and so was the contour of constitutional
law. Jean Louise captured the sense that so many Americans had in the
23

See id. at 243–47 (Atticus discussing his opposition to African Americans voting).
Id. at 197–98.
25 Id. at 268.
26 Id. at 197.
27 WATCHMAN, supra note 3, at 240.
28 See, e.g., VA. COMM’N ON CONSTITUTIONAL GOV’T, CIVIL RIGHTS AND FEDERAL
POWERS (1963).
29 WATCHMAN, supra note 3, at 241.
30 Id.; ROBERT C. MCMATH, AMERICAN POPULISM: A SOCIAL HISTORY 1877-1898, at 52
(1993) (discussing phrase during Jacksonian era).
24
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midst of the Civil Rights Movement: that the Constitution was designed
for uplift, for voting rights, and for better schools. The Constitution for
the atomic age had to be different from that of the nineteenth century
and the stilted formalism of the Plessy Court—and maybe of Atticus
Finch, too. In fact, much of what the Brown Court did was see through
to reality of life and craft a constitutional law around the reality that
separate was inherently unequal.31 Much has been written about how
Go Set a Watchman deflates the hero of Atticus.32 But Go Set a Watchman also announces that the Constitution stands for the principles of
equal protection and uplift. The train that brought Jean Louise back to
Maycomb also brought new constitutional ideas which were central to
the Civil Rights Movement.

31 In this regard, I see some important parallels between the constitutional vision of Jean
Louise and that other fictional character from south Alabama, the Invisible Man, who, like
Jean Louise, went from Alabama to New York City. Invisible Man wanted people to see
through the fog to the truth—that African Americans had not been treated as humans but
as objects of regulation through law. This new constitutional vision of Jean Louise (Harper
Lee), and Invisible Man (Ralph Ellison), was also the one advanced by the Supreme Court.
See Alfred L. Brophy, Invisible Man as Literary Analog to Brown v. Board of Education,
in A RAFT OF HOPE 119-33 (Lucas Morel ed. 2004).
32 Ariela Gross, GO SET A WATCHMAN AND THE LIMITS OF WHITE LIBERALISM, 47 CUMB. L.
REV. 59 (2016); Sally Greene, ATTICUS, UPRISING, 47 CUMB. L. REV. 55 (2016).
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FOUR REASONS WHY READERS HATE
GO SET A WATCHMAN
(AND ONE REASON WHY I DON’T)
JUDY M. CORNETT1
Go Set a Watchman was published to much fanfare on July 14,
2015. The reviews were mixed at best, and hostile at worst.2 Few were
enthusiastic about the novel.3 Among readers who venerated Atticus
Finch, the reaction was disappointment tinged with sorrow. Their desire for additional proof of Atticus’s heroism went unfulfilled—indeed,
many felt betrayed by the revelation that the lawyer who could rise
1 College of Law Distinguished Professor, University of Tennessee College of Law. I
am grateful to many colleagues and friends who have shared their thoughts on the novel
with me over the past year. I am especially grateful to my colleagues Dwight Aarons and
John Zomchick, and to my research assistant Hallie Dyer, UT Law Class of 2018. Versions
of the ideas presented here have been presented at a University of Tennessee faculty forum
in July 2015, at the Law Day program sponsored by the Knoxville Bar Association in May
2016, and at the Tennessee Municipal Attorneys’ Association annual conference in June
2016. I am grateful to all the participants in those programs. For excellent editorial assistance, I am grateful to the Board and Staff of the Cumberland Law Review.
2 For mixed reviews, see, e.g., Madison Smartt Bell, In “Watchman,” Atticus Finch is
GLOBE,
July
14,
2015,
https://www.bosDeeply
Flawed,
BOSTON
tonglobe.com/1970/01/25/lee/VVGcqMJNpx5VR0SL0E2toL/story.html; Randy Dotinga,
“Go Set a Watchman” is an odd follow-up to its classic sister, CHRISTIAN SCIENCE
MONITOR,
July
30,
2015,
http://www.csmonitor.com/Books/Book-Reviews/2015/0730/Go-Set-a-Watchman-is-an-odd-follow-up-to-its-classic-sister;
Lane
Filler, The Reality of “Go Set a Watchman,” KNOXVILLE NEWS-SENTINEL, July 19, 2015,
at F4; Adam Gopnik, Sweet Home Alabama: Harper Lee’s “Go Set a Watchman,” THE
NEW YORKER, July 27, 2015, http://www.newyorker.com/magazine/2015/07/27/sweethome-alabama; Randall Kennedy, Harper Lee’s “Go Set a Watchman,” N.Y. TIMES July
14, 2015, http://www.nytimes.com/2015/07/14/books/review/harper-lees-go-set-a-watchman.html; Mark Lawson, Go Set a Watchman Review – More Complex Than Harper Lee’s
Original Classic, but Less Compelling, THE GUARDIAN, July 13, 2015,
https://www.theguardian.com/books/2015/jul/12/go-set-a-watchman-review-harper-leeto-kill-a-mockingbird. For hostile reviews, see Harry Bliss, Bliss, KNOXVILLE NEWSSENTINEL, Aug. 7, 2015, at K41 (cartoon showing woman writing a letter: “Dear Harper
Lee, What the %$#&!!?”); Rheta Grimsley Johnson, Go Set Your Clock Backward,
KNOXVILLE NEWS-SENTINEL, Aug. 9, 2015, at E3.
3 The most enthusiastic review was Joni Rodgers, “Go Set a Watchman” Is a Novel We
Can Love, BOSTON GLOBE, July 14, 2015, https://www.bostonglobe.com/opinion/2015/07/15/set-watchman-novel-can-love/F2xqnM4vqYay3mH1Yp8nmL/story.html
(“Like most people who love ‘To Kill a Mockingbird,’ I came skeptically to ‘Go Set a
Watchman.’ Would it be a buried treasure or a hijacked rough draft? Turns out, it’s neither.
And both. I loved it for exactly what it is: a brilliantly written, underedited [sic], beautiful
Southern novel about a young woman who discovers her father is not a god.”). Id.
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above the prejudices of his community in the 1930s could fall prey to
those very prejudices in the 1950s.
In contrast to most readers, I find the novel authentic, insightful,
and ultimately satisfying. It is not as good as To Kill a Mockingbird as
a novel—not as nuanced, not as tightly woven, not as consistent in tone.
But it is good as something else—as a deeply personal narrative of one
young white Southerner’s attempt to come to terms with the culture she
loves: a culture based upon abhorrent principles. Over the course of
the past year, I have discussed the novel with many friends and colleagues; most of them are lawyers and all of them smart readers. None
of them like the novel as much as I do, and each of them has a reason
to dislike the novel. What follows are the top four reasons why readers
hate Go Set a Watchman, along with my one reason for liking it.
WHY READERS HATE IT
The novel was published against Harper Lee’s wishes.
I recently spoke at a CLE program on “The Ethics of Atticus
Finch.” When I asked the audience, “Who has read Go Set a Watchman?” one lawyer volunteered that he refused to read the novel on principle. A native of Monroeville, Alabama, he believes that Harper Lee
was taken advantage of, and perhaps defrauded, in the publication of
the novel. Certainly, the story of the novel’s discovery contains enough
inconsistencies to give credence to such a belief.4 And the woman who
discovered the manuscript and arranged for its publication can be cast
as a Machiavellian figure who swoops in to a community, gains the
confidence of its two most illustrious (and wealthy) citizens, and manages their affairs so as to enrich herself.5 There is certainly a circum-

4

For a concise summary of the controversy surrounding the discovery and publication of
the novel, see William Giraldi, The Suspicious Story Behind Harper Lee’s ‘Go Set a Watchman,’ THE NEW REPUBLIC (July 13, 2015) https://newrepublic.com/article/122290/the-suspicious-story-behind-harper-lees-go-set-a-watchman. For a more detailed account, see
Shekhar Bhatia, Exclusive: Did Harper Lee’s lawyer purposely hold on to the manuscript
of Go Set a Watchman for years-until she had control of the author’s affairs? New account
claims she knew all about book in 2011, DAILY MAIl (July 17, 2015), http://www.dailymail.co.uk/news/article-3163203/Did-Harper-Lee-s-lawyer-purposely-hold-manuscriptSet-Watchman-years-control-author-s-affairs-New-account-claims-knew-book2011.html.
5 Claire Suddath, What Does Harper Lee Want?, BLOOMBERG (July 9, 2015)
http://www.bloomberg.com/graphics/2015-harper-lee-go-set-a-watchman.
See, e.g.,
Serge F. Kovaleski, Alexandra Alter & Jennifer Crossley Howard, Is Harper Lee Competent to OK “Mockingbird” Sequel?, BOSTON GLOBE (March 12, 2015), https://www.bostonglobe.com/news/nation/2015/03/11/state-alabama-steps-into-debate-harper-lee-mental-state/JApzHm9PTpnsBA5GDdX8XI/story.html.
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stantial case to be made that the novel exists only because of overreaching by Lee’s personal lawyer.
This objection is the weightiest of the four. If Harper Lee was
duped or misled, if she did not in fact give her consent to publish the
novel, then it can hardly be read in good conscience.6 However, there
is some evidence that she might have agreed to the novel’s publication.
The PBS series American Masters showed a video of Lee’s receipt of
a copy of the novel, to which she responded: “Wonderful . . . . Thank
you.” When asked whether she ever thought the novel would be published, Lee responded, “Of course, I did—don’t be silly.”7 Another bit
of evidence is the apparent failure of Lee’s family and friends to interfere with the novel’s appearance. As the lawyer from Monroeville
stated at the CLE program: “Those of us in Monroeville look after one
another, and we’re especially protective of Harper Lee.” If Lee’s
friends suspected misconduct, they might be expected to bring it to
light. But at least one of her friends confirmed the publisher’s statement that Lee had allowed friends to read the manuscript before deciding to publish it.8
The two halves of the novel do not fit together.
It is impossible to deny that the novel consists of two distinct
halves. In the first half of the novel, we meet the grown-up Scout when
Jean Louise Finch returns home from New York City shortly after the
United States Supreme Court’s decision in Brown vs. Board of Education.9 She interacts with her friends and family in Maycomb and makes
6

This assumes that Lee remained competent when the manuscript was discovered and
the novel published. Although her elder sister Alice famously said, “Poor Nelle Harper
can’t see and can’t hear and will sign anything put before her by anyone in whom she has
confidence,” Lee never had a conservator or guardian. Elaine Woo & Valerie J. Nelson,
Harper Lee, author of classic novel ‘To Kill a Mockingbird,’ dies at 89, LA TIMES (Feb.
19, 2016) http://www.latimes.com/entertainment/music/la-me-harper-lee-dies-20160219story.html.
7 Sean Fitz-Gerald, Listen to Harper Lee Receive a Copy of Her Newly Published
Book, Go Set a Watchman, VULTURE (July 13, 2015, 11:22 PM), http://www.vulture.com/2015/07/harper-lee-go-set-a-watchman-pbs-interview.html.
8 See Suddath, supra note 5.
9 HARPER LEE, GO SET A WATCHMAN 24 (2015) [hereinafter “WATCHMAN”]. It is unclear
from the novel whether the decision is Brown I or Brown II. Id.; Brown v. Bd. of Educ.
(Brown I), 347 U.S. 483, 493–495 (1954) (“[S]egregation of children in public schools
solely on the basis of race” is a denial of Equal Protection under the 14th amendment);
Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 299, 301 (1955) (School authorities have
the primary responsibility in enforcing Brown I. The Supreme Court ordered “the District
Courts to take such proceedings and enter such orders . . . as are necessary and proper to
admit to public schools on a racially nondiscriminatory basis with all deliberate speed the
parties to these cases.”).
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a series of discoveries that cast doubt on her idealized view of her father, Atticus. Interspersed with these actions are several flashbacks to
the life of a younger Jean Louise told in the inimitable voice of Harper
Lee. Most readers enjoy the logical narrative and charming anecdotes
of this half of the novel.
The second half of the novel is very different. It is talky—almost
preachy. It consists of a series of three dialogues: one between Jean
Louise and her fiancé, Hank Clinton; one between Jean Louise and her
father; and one between Jean Louise and her uncle, Dr. Jack Finch.
There is little action and no charm in these conversations. Moreover,
the dialogues are filled with arid, outworn ideas: rationalizations of segregation that were current in the 1950s but are merely offensive today.
Here is an example of her conversation with her father:
“Let’s look at it this way,” said her father. “You realize that our Negro
population is backward, don’t you? You will concede that? You realize the full implications of the word ‘backward,’ don’t you?”
“Yes, sir.”
“You realize that the vast majority of them here in the South are unable
to share fully in the responsibilities of citizenship, and why?”
“Yes, sir.”
“But you want them to have all its privileges?”
“God damn it, you’re twisting it up!”
“There’s no point in being profane. Think this over: Abbott County,
across the river, is in bad trouble. The population is almost threefourths Negro. The voting population is almost half-and-half now, because of that big Normal School over there. If the scales were tipped
over, what would you have? The county won’t keep a full board of
registrars, because if the Negro vote edged out the white you’d have
Negroes in every county office—”
“What makes you so sure?”
“Honey,” he said. “Use your head. When they vote, they vote in
blocs.”10

For the modern reader, a little of this goes a long way. As the
novel becomes more static, the reader’s patience with philosophical debate about outmoded ideas wears thin. Whatever interest these debates
might have held for a reader in the late 1950s or early 1960s, for the
modern reader, they do little more than repetitively drive home the racist views of the men in Jean Louise’s life. The repetition of these sentiments and the smug pseudo-intellectual tone in which they are delivered are apt to disgust the modern reader.
10

WATCHMAN, supra note 9, at 242–43.
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Jean Louise Finch is not a likeable heroine.
A novel about the inner conflicts of its protagonist should boast a
likeable main character—one about whom the reader cares. One reason why readers hate Go Set a Watchman is that Jean Louise Finch is
not very likeable. She has been working in New York City for at least
five years, but makes an annual trip back home to Maycomb. Her
mother is dead, as is her brother, Jem. Her father still lives in Maycomb
along with his sister, Alexandra. Jean Louise has a boyfriend, Hank
Clinton, who is a lifelong friend but is considered “white trash” by her
aunt.11
Jean Louise speaks in an acerbic voice. Her remarks lack the naïve
sweetness of Scout’s social observations. As she and Hank prepare to
go swimming in the river near Finch’s Landing fully clothed, her banter
with Hank exemplifies the tone of her conversation. She asks Hank
whether the steps down to the river are safe:
Henry said, “Sure. The club keeps ‘em up. We’re trespassing, you
know.”
“Trespassing, hell. I’d like to see the day when a Finch can’t walk
over his own land.” She paused. “What do you mean?”
“They sold the last of it five months ago.”
Jean Louise said, “They didn’t say word one to me about it.”
The tone of her voice made Henry stop. “You don’t care, do you?”
“No, not really. I just wish they’d told me.”
Henry was not convinced. “For Heaven’s sake, Jean Louise, what
good was it to Mr. Finch and them?”
“None whatever, with taxes and things. I just wish they’d told me. I
don’t like surprises.”
....
Hank said wearily, “The thing I hate most about this place is you always have to climb back up.”
“I have a friend in New York who always runs up stairs a mile a minute. Says it keeps him from getting out of breath. Why don’t you try
it?”
“He your boyfriend?”
“Don’t be silly,” she said.
“You’ve said that once today.”
“Go to hell, then,” she said.
“You’ve said that once today.”
11

Id. at 36.
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Jean Louise put her hands on her hips. “How would you like to go
swimming with your clothes on? I haven’t said that once today. Right
now I’d just as soon push you in as look at you.”12

Although her remarks reveal a certain feistiness and disregard for convention, this introduction to Jean Louise does not exactly endear her to
the reader.
A comparison of the tea parties in To Kill a Mockingbird and Go
Set a Watchman further demonstrates the almost studied alienation that
Jean Louise affects. In the former novel, the six-year-old Scout endures
the uncomfortable clothing and perfect manners demanded by Aunt Alexandra and tries to participate appropriately in the ladies’ conversation, earning a sympathetic hand-squeeze from Miss Maudie Atkinson.
In Go Set a Watchman, on the other hand, Jean Louise intervenes awkwardly in the conversation, making conventional conversational forays
but finding herself repulsed by the insensitive, sometimes racist, responses to her comments. Finally, she comes to a realization: “I can’t
think of anything to say to them. They talk incessantly about the things
they do, and I don’t know how to do the things they do. If [Hank and
I] married—if I married anybody from this town—these would be my
friends, and I couldn’t think of a thing to say to them.”13
It is hard to love an anti-heroine, especially when she is the adult
version of the precocious but innocent narrator of the prequel. We learn
about Scout through her words and actions and through others’ reactions to her. We learn about Jean Louise Finch partly through her
words and actions (and others’ reactions), but we learn much more
through her own ruminations. Much of the narration in Go Set a
Watchman is interior monologue—Jean Louise’s inner thoughts. In the
first half of the novel, these reflections can be poignant. For example,
she looks at one of the single women at the tea party who had refused
to be her friend in elementary school and says to herself: “Now we are
both lonely, for entirely different reasons, but it feels the same, doesn’t
it?”14 But in the second half of the novel, her inner monologue becomes
increasingly anguished and even repetitious as she tries to make sense
of what she is learning about her community:
Hell is eternal apartness. What had she done that she must spend the
rest of her years reaching out with yearning for them, making secret
trips to long ago, making no journey to the present? I am their blood
and bones, I have dug in this ground, this is my home. But I am not
their blood, the ground doesn’t care who digs it, I am a stranger at a

12
13
14

Id. at 74–79.
Id. at 172–73.
Id. at 169.
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cocktail party.15

Atticus Finch turns out to be a racist.
Of all the reasons to hate Go Set a Watchman, this is the most
popular. For years, Harper Lee faced pressure to write another novel
starring Atticus to give his fans more examples of his heroism. Indeed,
her refusal to produce another novel came to be seen as perverse or
even malicious, as if she were withholding food from her children. So,
when publication of the novel was announced, fans of Atticus were excited. At last their hunger would be satisfied. Thus, not surprisingly,
early reviews of the novel focused on the portrayal of Atticus. Unfortunately, he turned out to be a racist, just like any other garden-variety
racist of the Deep South in the 1950s.
It is easy for us to forget what the Deep South was like in the first
six decades of the twentieth century. From 1900 through at least 1964,
Jim Crow kept a death grip on the South. Jim Egerton’s monumental
history, Speak Now Against the Day: The Generation Before the Civil
Rights Movement in the South, traces the intransigence of the racial divide that permeated the former Confederate states post-Reconstruction.
Segregation—the de jure and de facto separation of the black and white
races—was embedded in the culture of the South. For example, even
Eleanor Roosevelt failed to protest segregated seating at the Southern
Conference for Human Welfare in Birmingham in 1938. When she
was asked about the seating arrangements, she answered:
“What do I think of the segregation of white and Negro here tonight?
Well, I could no more tell people in another state what they should do
than the United States can tell another country what to do. I think that
one must follow the customs of the district. The answer to that question is not up to me but up to the people of Alabama.”16

All the themes rehearsed by Atticus in his conversations with Jean
Louise—themes which seem dead to us today—were live arguments
made by real people in the Deep South throughout the 1930s, ‘40s, and
‘50s. Arguments against segregation—and they were being made with
incremental results—were met with counterarguments about the preferability of local and state control in race matters, the rights of states
under the Tenth Amendment to make and change laws that were not
clearly within the purview of the federal government, and the undesirability of moving too fast in an area likely to inflame the passions of
citizens and overturn ingrained habits of everyday life. The soporific
15

Id. at 225.
JOHN EGERTON, SPEAK NOW AGAINST THE DAY: THE GENERATION BEFORE THE CIVIL
RIGHTS MOVEMENT IN THE SOUTH 194 (1994).
16
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power of “gradualism,” mentioned by Dr. Martin Luther King Jr. in his
“I Have a Dream” speech, was a very real force prior to the 1960s.
The real issue raised by the portrayal of Atticus in Go Set a Watchman is the doubt it casts on his heroism in To Kill a Mockingbird. In
other words, can a 1950s racist really have been the 1930s hero? But
it would be perfectly possible for a white lawyer in the 1930s to try his
best to achieve justice for a black client and for that same white lawyer
in the late 1950s to espouse racist views with respect to blacks and to
sell out his black client in order to dampen civil rights agitation in his
community. The white culture portrayed in Go Set a Watchman can
tolerate fairness for individual black defendants—exemplified by Atticus’s motto, “equal rights for all, special privileges for none”17—and
still oppose equal civil rights for black citizens as a group—exemplified by Atticus’s rhetorical questions: “What would happen if all the
Negroes in the South were suddenly given full civil rights? . . . Would
you want your state governments run by people who don’t know how
to run ‘em?”18
The paradox of the white Southerner who opposed civil rights
while still treating individual African-Americans with apparent kindness is illustrated by an anecdote related by President Jimmy Carter. In
1951, Jimmy and Rosalyn Carter were home on leave from the U.S.
Navy. While visiting with his parents, they recounted an incident in
which the Governor-General of the Bahamas invited the crew of his
ship to a dance, but excluded black sailors from the invitation. The
officers and crew of the ship reacted by declining the invitation. As
Carter relates in his memoir, A Full Life: Reflections at Ninety, “When
I was describing this incident, my father quietly left the room, and my
mother said, ‘Jimmy, it’s too soon for our folks here to think about
black and white people going to a dance together.’”19 Yet, two years
later, as Earl Carter lay dying of pancreatic cancer, he received “[a]
steady stream of visitors who came to the house . . . just to bring him
small gifts and relay their personal thanks for things he had done for
them or their families. More than half the visitors were African-American.”20
WHY I DON’T HATE IT
I like Go Set a Watchman because I like Jean Louise Finch. She
grew up in the Old South, left home, learned another way of life, and
17
18
19
20

WATCHMAN, supra note 9, at 108.
Id. at 242–43.
JIMMY CARTER, A FULL LIFE: REFLECTIONS AT NINETY 61 (2015).
Id. at 66.
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then returned. The resulting drama is a psychic one, as Jean Louise
tries to reconcile her upbringing with her new understanding of how
wrong the ethos of the Old South really is. In the process of narrating
her inner conflict, Jean Louise gives the reader an insider’s view of the
“peculiar” culture that flourished in the Jim Crow era in the South. The
reportage of the novel is indicated in its title, which refers to Isaiah
21:6: “For thus hath the Lord said unto me, Go, set a watchman, let him
declare what he seeth.”
Jean Louise is the watchman of the title. She declares to the world
what she sees in her homeland, which exists in a state of crisis following the Supreme Court’s decision in Brown v. Board of Education.
This testimonial aspect of the novel echoes William Faulkner’s famous
postscript to his speech at the 1955 meeting of the Southern Historical
Society:
We speak now against the day when our Southern people who will
resist to the last these inevitable changes in social relations, will, when
they have been forced to accept what they at one time might have accepted with dignity and goodwill, will say, “Why didn’t someone tell
us this before? Tell us this in time?”21

Both Faulkner and Jean Louise Finch are watchmen: they see what
is coming and they warn their people about the dangers they observe.
Just as Faulkner felt a burden to warn the South of the coming denouement of segregation, the biblical watchman invoked by the novel’s title
bears responsibility for the welfare of her culture: “But if the watchman see the sword come, and blow not the trumpet, and the people be
not warned; if the sword come, and take any person from among them,
he is taken away in his iniquity; but his blood will I require at
the watchman’s hand.”22
In her role as watchman, Jean Louise tries to warn her father that
the time has come for change. While he is “fighting a sort of rearguard,
delaying action to preserve a certain kind of philosophy that has almost
gone down the drain,”23 she insists that “no matter how hateful the
Court was, there had to be a beginning . . . . [T]he time has come when
we’ve got to do right.”24 Jean Louise is not a skilled debater; while
defending the need for change, she concedes that the Brown decisions
impugned the Tenth Amendment. During the debate she becomes frustrated with her father’s smooth, patronizing responses to her assertions.
21 William Faulkner, American Segregation and the World Crisis (Nov. 10, 1955), in
WILLIAM FAULKNER ET AL., THE SEGREGATION DECISIONS 12 (1956).
22 Ezekiel 33:6 (King James)
23 WATCHMAN, supra note 9, at 188.
24 Id. at 241.
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Eventually, she becomes angry and lashes out at her father: “You double-dealing, ring-tailed old son of a bitch!”25
But the novel is not a full-throated denunciation; it is not a screed
against the South; it is not a jeremiad. When the expatriate Jean Louise
returns home to Maycomb, we could have read a story about a disruptive force entering a close-knit community, attracting hostility and unsettling old ways of thinking. Instead it is the story of a loyal white
daughter of Maycomb, Alabama, who faces the incongruity of being
from the culture but no longer of it. We read about an expatriate returning home, seeing the world she grew up in with new eyes, and undergoing painful reflections on her own identity and place in the world.
Jean Louise Finch asks how a culture that produced her—with her distaste for racism, her ability to see the faults of her friends and relatives,
her Menckenesque perspective on the town’s upper crust—how can
that culture be rotten at its core? Is she, too, rotten? What lies at her
core?
Her uncle poses the issue as one of filial identity: “[Y]ou, Miss,
born with your own conscience, somewhere along the line fastened it
like a barnacle onto your father’s . . . . You were an emotional cripple,
leaning on him, getting the answers from him, assuming that your answers would always be his answers.”26 But Jean Louise realizes that it
is not just personal. Her quarrel is not only with her father. Her quarrel
is with a way of life represented by her father and also by Aunt Alexandra, the ladies at the tea party, and even Hank, who argues that he
must “go along to get along,” given his lower-class background and his
need for the community’s goodwill.27 After seeing her father and Hank
at the Citizens’ Council meeting, she reflects: “Now she was aware of
a sharp apartness, a separation, not from Atticus and Henry merely. All
of Maycomb and Maycomb County were leaving her as the hours
passed, and she automatically blamed herself.”28
It is, perhaps, this guilt that we see enacted in one of the novel’s
most shocking scenes—Jack Finch’s “savage backhand swipe” to her
face at the outset of their final conversation.29 Although I have found
no other critic who treats this incident as significant, for me it represents the ultimate indictment of the culture of the Old South, in which
violence was simply one more means of social control by whites
25

Id. at 253.
Id. at 265.
27 Maureen Corrigan, Harper Lee’s ‘Watchman’ Is A Mess That Makes Us Reconsider A
Masterpiece, NPR (July 13, 2015), http://www.npr.org/2015/07/13/422545987/harperlees-watchman-is-a-mess-that-makes-us-reconsider-a-masterpiece.
28 WATCHMAN, supra note 9, at 154.
29 Id. at 260.
26
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against blacks. Jean Louise herself does not seem to mind the blow;
she accepts Jack’s offer of whiskey and continues her dialogue with
him. But the blow, the whiskey, and Jack’s revelation that he was in
love with her mother seem to complete the catharsis: after their conversation, she is able to view her father calmly again, telling him, “I can’t
beat you, I can’t join you.”30
So, Jean Louise does not take the easy way out. The easy way
would be to either embrace the community with all its flaws or to reject
it entirely. But she does neither. Her conflict with her culture is resolved, symbolized by her ability to get into her father’s car without
bumping her head.31 But the ending is ambiguous. She is not going to
marry Hank, but is she going to move home as Uncle Jack had urged?
Is she returning to New York with a new, righteous fervor about civil
rights? Has she capitulated to Atticus’s view of the Brown decisions?
This ambiguity leaves most readers unsatisfied, but the lack of closure
means that readers have to rely less on plot and more on their
knowledge of Jean Louise’s character. Throughout the novel we have
seen her acute observations, her anguished reflections, her self-doubt,
her spirited assertions of her views, and her refusal of easy solutions.
She knows that reconciliation requires moving beyond judgment, while
still remaining true to her basic principles—principles she imbibed
from Maycomb itself.
The final verdict on Go Set a Watchman will not be rendered for
many years. Ultimately, it will probably be judged as an inferior, and
perhaps unfortunate, addition to the Harper Lee bibliography. As a
raw, ragged narrative it requires a degree of reader tolerance that its
predecessor does not. There is no hero in this novel who can make
white readers feel vicariously virtuous.32 There is only conflict, both
within and without. But what I find satisfying in Go Set a Watchman
are Jean Louise’s courage in facing the sins of her culture and Harper
Lee’s courage in serving as her culture’s watchman, born of her realization that the Jim Crow era must give way to the era of civil rights:
“He calleth to me out of Seir, Watchman, what of the night? Watchman,
what of the night? The watchman said, The morning cometh, and also
the night.”33
30

Id. at 277.
Id. at 278. She had bumped her head on the car when getting into it to go to Finch’s
Landing, id. at 50, and, again when she gets into it after seeing Atticus at the Citizens’
Council Meeting, id. at 154.
32 See Nancy L. Cook, A Call to Affirmative Action for Fiction’s Heroes of Color, or How
Hawkeye, Huck, and Atticus Foil the Work of Antiracism, 11 Cornell J. L. & Pub. Pol’y
603 (2002).
33 Isaiah 21:11–12.
31
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A WRINKLE IN MAYCOMB COUNTY: LAW, EQUITY, AND
CONSCIENCE IN HARPER LEE’S GO SET A WATCHMAN
MATTHEW CROW1
Who’s to doom, when the judge himself is dragged to the bar?
- Captain Ahab in Herman Melville’s Moby-Dick

The publication of Harper Lee’s Go Set a Watchman presents legal
scholars, critics, educators, and the wider audience of the book with a
set of challenging questions about ethics and publication, race and social justice, authorial intention and interpretation, and the many possible relationships and fissures between law and literature.2 The two
most prevalent critical receptions of the book have been to either dismiss the work as a poor first iteration of To Kill a Mockingbird; or, to
use the book as a welcome opportunity to expose the very real limits of
the beloved novel and the racial blindness of a certain kind of genteel
white liberalism represented, at least in his Mockingbird incarnation, in
the figure of Atticus Finch.3 Neither of these critical approaches is necessarily wrong, but this article will attempt to move past them and suggest that Go Set a Watchman proves its author to have been attuned to
a much longer and more complex narrative of legal history than the
immediate contexts of the Civil Rights movement and the fraught racial
politics of our present might first suggest. Watchman, among other
things, is a meditation on the legal and political history of equity. The
novel thus provides both a challenge and an opportunity to rethink
scholarly narratives regarding the history of jurisprudence and constitutionalism in the United States from its early modern British Atlantic
origins to the present.
Literature can gain access to historical realities of law that legal
and historical scholarship often cannot. Harper Lee’s Watchman taps
into a history of the continuously incomplete attempts to come to terms
with theoretical boundaries between civil or positive law and natural
1

Assistant Professor of History, Hobart and William Smith Colleges
See HARPER LEE, GO SET A WATCHMAN (2015) [hereinafter “WATCHMAN”].
3 See, e.g., Michiko Kakutani, Review: Harper Lee’s ‘Go Set a Watchman’ Gives Atticus
Finch a Dark Side, N.Y. TIMES (July 10, 2015), http://www.nytimes.com/2015/07/11/books/review-harper-lees-go-set-a-watchman-gives-atticus-fincha-dark-side.html?_r=0; Osamudia R. James, Now we can Finally Say Goodbye to the White
Savior Myth of Atticus, N.Y. TIMES (July 15, 2015, 11:31 AM), http://www.nytimes.com/roomfordebate/2015/07/15/how-should-schools-deal-with-the-new-atticusfinch/now-we-can-finally-say-goodbye-to-the-white-savior-myth-of-atticus.
2
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law; and between law and equity. Indeed, Lee’s works show the traditional categories used to make sense of and maintain these boundaries
are problematic and at best questionable. The lines separating law and
justice, ancient or medieval and modern, and more specifically, between equity in the sense of the specific jurisdiction and equity in the
sense of wider ideas of natural justice and conscience, become purposefully blurred. The novel sets up space in which interconnectedness and
continuity across these lines can be explored. Watchman can be read as
a creative work of legal history in its probing of the perennial problems
of where in the established legal order responsibility for defining and
ensuring justice sits and the role of individual conscience and discretion
in that process.
Gary McDowell, the conservative and originalist constitutional
scholar, has traced the history of equity in American law as a kind of
benchmark of the errors of progressive jurisprudence.4 McDowell argues that what had been a controlled system of private law doctrine for
use in chancery suits, elaborated by Justice Joseph Story in his Commentaries of Equity Jurisprudence of 1835, became in the Progressive,
New Deal, and Civil Rights eras respectively a liberal principle of constitutional interpretation, applying a narrowly defined private law concept to questions of public law.5 Historian Peter Charles Hoffer has
also seen the legal arm of the Civil Rights movement and the arguments
and decision in Brown v. Board of Education as part of the long reach
of concepts of equity in Anglo–American law.6 Hoffer correctly takes
note of the fact that the equitable powers of chancery courts have always been part of constitutional conflict and debate, and inseparable
from public law in several respects.7 Other scholars argue that equity
principles and procedures fade over the course of the Unites States’
history, or at least loses a good deal of their potency as part of constitutional practice and interpretation. Brook Thomas has traced the circumscription of equity to the balance of contract and exchange by exploring literature’s capacity to document the failure of private
contractual relations to serve as sufficient bonds of social and political

4

See generally GARY L. MCDOWELL, EQUITY AND THE CONSTITUTION: THE SUPREME
COURT, EQUITABLE RELIEF, AND PUBLIC POLICY (1982) (discussing the history of equity in
American law); GARY L. MCDOWELL, THE LANGUAGE OF LAW AND THE FOUNDATIONS OF
AMERICAN CONSTITUTIONALISM (2010) (discussing originalism and the effects of deciding
cases in an equitable light).
5 See generally id.
6 PETER CHARLES HOFFER, THE LAW’S CONSCIENCE: EQUITABLE CONSTITUTIONALISM IN
AMERICA 4–5 (1990).
7 Id. at xii, 4–5, 212–13.
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life.8 More recently, Amalia Kessler has shown the fundamental but
now largely forgotten importance of equitable procedure to shaping
early American and antebellum legal practice.9
Indeed, as Hoffer, Thomas, and Kessler show, equity has been a
significant and problematic concept in American law and constitutionalism precisely because of its procedures and their implications for legitimating frameworks of modern law and politics. Chancery courts
were characterized by an inquisitorial rather than adversarial system,
traditionally embodied in the Lord Chancellor, who decided cases
based on their own investigation into the intentions of the parties and
the relative justice of possible outcomes, according to discretion of conscience. In this the Chancellor represented the conscience of the
Crown, a particularly juridical instantiation of the royal prerogative defended as a necessary corrective to the rigor and sometime injustice of
the letter of the common law.
It was a matter of great anxiety and dispute in the early national
United States that not only did such a jurisdiction continue to exist in
many state constitutions, but that it in fact seemed necessary for fostering national legal and economic development. Equity directly points
to the problem of conscience and discretion in a republican or democratic and egalitarian legal order. Watchman plays on the inescapability of that problem and the limits of attempts to systematize, codify,
and control individual conscience and discretion as doors through
which claims to a transcendent natural justice could gain positive legal
validity. Lee dramatizes the implications of the fact that the authoritative and protective conscience of the sovereign father, embodied in the
equitable responsibility of the judge, has been dethroned, fragmented,
and redistributed. Who is left to ensure justice? Who is left to judge
for us, or are we capable of being judges of and for ourselves?
When the adult Jean Louise Finch returns home from New York
to visit the father she adores and discovers that the man she always
idolized is a committed segregationist, she unleashes the contested history of equity at Atticus. Seeking to understand how the heroic attorney for Tom Robinson could be so manifestly hypocritical in opposing
the Warren court’s efforts to mandate integration, she recalls the events
that Harper Lee would go onto narrate, albeit differently, in To Kill a
Mockingbird:
8

See BROOK THOMAS, AMERICAN LITERARY REALISM AND THE FAILED PROMISE OF
CONTRACT ix–xii (1997).
9 Amalia D. Kessler, Our Inquisitorial Tradition: Equity Procedure, Due Process, and
the Search for an Alternative to the Adversarial, 90 CORNELL L. REV., 1181, 1204–1210
(2005).
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[Y]ou balanced the equities, didn’t you? I remember that rape case
you defended, but I missed the point. You love justice, all right. Abstract justice written down item by item on a brief–nothing to do with
that black boy, you just like a neat brief. His cause interfered with your
orderly mind, and you had to work order out of disorder . . . Why didn’t
you tell me the difference between justice and justice, and right and
right? Why didn’t you?10

Here, Jean Louise presents her father and the reader with a stark
contrast between justice, as either abstract and formal equality before
the law, or equity as a kind of balancing of interests, and equity as the
law’s intervening and sometimes disruptive and agonistic responsibility for justice. By phrasing the problem in this light Jean Louise suggests that the conceptual divisions between private and public law, between law and equity, and for that matter between equity and equity do
not hold firm under historical and literary scrutiny.
Like in Brown, equity requires that we see the public and the constitutional at stake in the supposedly private, personal, and transactional.11 In the history of legal and political philosophy, as the work of
Ernest Weinrib demonstrates, the idea of corrective justice has always
had profound implications for the legitimacy of law and the political
order.12 Aristotle seemed to have understood this,13 as did Thomas
Hobbes, who found it incredible that lines drawn to separate law and
equity, executive and judicial power, and private and public law could
be thought of as binding on the established sovereign power.14 If sovereignty is really sovereignty, in this framework, at the most fundamental level, executive power is actualized as a kind of juridical or even
judicial power. At the core of what it means to be a sovereign is the
exercise of legal judgment, or what gets configured in early modern
equity as the conscience of the crown.
In Watchman, Atticus Finch, his daughter, and his colleagues of
the Maycomb citizens’ council are wrestling with the Leviathan of the
modern state and the dictates of its conscience, the Warren court. The
moral weight of the U.S. Constitution and of history itself are brought
10

WATCHMAN, supra note 2, at 248–249.
See Brown v. Board of Educ. of Topeka, Kan. (Brown I), 347 U.S. 483, 495 (1954)
(ruling that the doctrine of “separate but equal” has no place in the field of public education).
12 ERNEST J. WEINRIB, THE IDEA OF PRIVATE LAW 56 (2012); ERNEST J WEINRIB,
CORRECTIVE JUSTICE 2 (2012).
13 See Dennis Klimchuk, Hobbes on Equity, in HOBBES AND THE LAW 165, 179 (David
Dyzenhaus & Thomas Poole, eds., 2012) (explaining Aristotle’s theory of equity in relation
to statutory interpretation).
14 See generally id. at 165 (discussing the relationship between equity and established
sovereign authority under Hobbes’s legal theory).
11
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to bear on the lives of the characters. In setting the story up the way
that she does, Lee constructs a stage, or better yet, a case, or series of
cases, where matters of state and history get played out in daily life.
The link between the daily lives of individuals and supposedly abstract
matters of constitutional thought is made explicit; considerations of equity are everywhere in the book. Racial justice in Jean Louise’s own
troubled reasoning over the course of the narrative is an obvious example, and her indictment of her father’s activities and his failure to square
justice with justice another. In several instances, punishments and reactions are discussed in consideration of motive, conscience, or circumstance, illustrating equitable discretion’s presence at any point of
any particular event (we need only think of the grave robber who is let
off, or even Jean Louise’s consideration of Calpurnia’s grandson’s accident). The storyline of To Kill a Mockingbird centers around this
conscientious exercise of discretion, too, in the games of position and
fairness played by the children, as much as in the decision of Atticus to
take Tom Robinson’s case, how he explains that decision to his children, as a matter of conscience, and in the completely extra-legal decision he makes with Mr. Tate to hide the circumstances of the death of
Bob Ewell. Just as in the Robinson case itself, in Mockingbird, nowhere is law working as it should. Everything that happens around the
law happens around people’s differing senses of what is right, what is
necessary, what they fear and hate, what they love, and what their conscience tells them.
The ultimate symbol of the importance of conscience and discretion in Watchman is Dr. Finch, Uncle Jack, who is a medical doctor but
in the symbolic universe of the story is a doctor of the church, ironically
so, given his mild anti-Catholicism. His discussions with Jean Louise
anchor the story much more so than her discussion with her father. Uncle Jack delivers a moral defense of participating in something like the
racist Citizens’ Council, something that he and she both acknowledge
is unjust. In a real and very early modern sense, he offers a casuistic
narrative of Atticus and of Southern identity, a narrative appropriate to
the discourse of casuistry as the rhetorical art of examining and governing conscience, and a narrative he expects the judge in this particular
case, his niece, to acknowledge as a moral and historical reality. Whatever we might think of his version of history, the goal, he later says, is
to free Jean Louise’s own conscience from its total investment in that
of her father.15 Justice, he suggests, is far too important to let someone
15 WATCHMAN, supra note 2, at 186–202 (Jean Louise finds her Uncle Jack studying the
life of Richard Waldo Slipthorp (1792–1879 A.C.E.), a nineteenth Anglican priest who
was ordered back from his first attempt to convert to Roman Catholicism by an English
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else define and decide for you.
Just as the South experiences its growing pains of coming into modernity, needing to find its own way to justice, it is unhealthy for Jean
Louise as much as it is for Alabama to have to rely on a father figure
to direct that process from above. Jean Louise does not fully accept
this narrative, nor should she, but she finds herself acting in its logic all
the same. The book dramatizes the limits as much as the agency of
individual conscience and action. The nature of the beast is that justice
is in the balance of these closings and openings, and that in the course
of human events their conscience takes people in all sorts of directions.
Taken together, Harper Lee’s two books dramatize the trouble legalism
has with the inscrutability of motive, conscience, and judgment, and
how the history of the law intersects, if it does, with what we might call
the history of justice.
We can only take the books together with great care. Watchman
is not a sequel, and it poses unique and important challenges to its readers. Certainly, the new book paints an illustrative portrait of the dark
side of gradualist liberalism and its paternalist engines, of the very idea
of being “colorblind,” and that is all for the good. We get a different
perspective than in Mockingbird, that of the story of an adult woman
thinking about history and justice and identity, and not that of the heart
and mind of a little girl watching her father living a life that she comes
to understand as the same in private as it is in public: good, right, and
honest. It is the shattering of that perception that gets dramatized in
Watchman. It is the best argument the adult Jean Louise has in response
to her uncle and father, and the best argument we might have in response to skepticism of the applicability of principles of equity to matters of collective justice: you would never treat someone this way, how
has it become conceptually possible to treat people this way? On this
readjusted, face-to-face link between private and public, Jean Louise
goes on to take her stand.
In the final analysis, we are compelled to drag Atticus to the bar.
In our examination and judgment, we might recall the example of
Thomas More, the author of Utopia and a powerful Lord Chancellor,
and as such both a theorist and practitioner of equity.16 More, no doubt
conscientiously, used his position to visit incredible violence upon dissenters, and it is that same power and violence that is visited upon him
when it is his conscience and the body that goes along with it before

chancery decree).
16 See ST. THOMAS MORE, UTOPIA 37 (Bibliois Books Ltd. 2010) (1516).
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the bar.17 The recent first season of the television series Wolf Hall portrayed this stark political reality brilliantly.18 Even so, there More sits
in his cell, telling Cromwell he could not surrender. Doing so would be
to give up the ground he stood on, and that ground itself was Thomas
More. If they wanted to get that they were going to have to take it.
Despite his elaborately casuistic moral reasoning with himself and Parliament, in the end the law and its nominal protections lie prostrate, and
judgment would proceed according to the discretion of conscience.
One could, in another context, trace the specifically early modern and
modern ambivalence about the power and unavoidability of conscience
as a political force to precisely this moment. What I suggest here is
that Lee picks up on this history, and Atticus is her vehicle, or vehicles,
for exploring its many implications.
With Atticus, as much as for any other character, we are dealing
with different perceptions of different histories across Lee’s two books,
and that matters. In Watchman, Atticus would get Tom acquitted. This
is a different trajectory, almost a different direction of time. Like in the
movie Interstellar, we can imagine a father and a daughter interacting
with each other through cracks and half-seen images of different outcomes and possibilities, different instantiations. Where we get deposited in these intersecting lines of history is not entirely up to us, but
what judgments and actions we make when we land is. That we must
think, judge, and act in such uncertain circumstances is, as the political
theorist Hannah Arendt has it, the human condition.19
It may be the case that many readers will only want there to be a
tension between Atticus the advocate and Atticus the segregationist,
because that saves something of their vision of Atticus, or of America,
or of ourselves. All the same, Atticus, in Mockingbird, places his body
between Tom Robinson and a lynch mob, and saying you have come
this far, but no farther. If you want more from me, you will have to
take it.20 Harper Lee’s work should provoke in its reader something
more than a typical academic desire to merely problematize. Taken
today, the point of either book is neither to set Atticus up as a hero nor
to tear him down as a former hero. Instead, the books seek to turn the
examination back from racism, racial injustice, and the tremendous error of ethical, historical and political judgment in Watchman, and to
17

Mark Fortier, THE CULTURE OF EQUITY IN EARLY MODERN ENGLAND (2005).
Wolf Hall (BBC Two 2015); Rosyln Sulcas, ‘Wolf Hall,’ a Six-Part TV Series, Tackles
Hilary Mantel’s Books, N.Y. TIMES (March 18, 2015), http://www.nytimes.com/2015/03/22/arts/television/wolf-hall-a-six-part-tv-series-tackles-hilary-mantels-books.html.
19 See generally HANNAH ARENDT, THE HUMAN CONDITION (1958).
20 HARPER LEE, TO KILL A MOCKINGBIRD 200–06 (1960).
18
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direct that examination to the reader. Lee wants us to think about what
justice asks of us and from where its call comes, why, and what we are
to do about it.
In a world where the father can no longer be your watchman;
where God is dead and so is the King; in the “fatherless world” that
historian Emma Rothschild describes as the condition of Enlightenment thinking about society. In this world, where Ta-Nehisi Coates
must tell his son and everyone else that it has not been given to him to
make everything okay, responsibility for justice falls not on him or you
or me alone but on us.21 This problem of who is responsible, of who is
watching out, of taking the broken inheritances of our politics and history up as the responsibility of living and watching with and for each
other will not go away anytime soon. It will be there all night, and it
will be there when we wake up in the morning.

21 See EMMA ROTHSCHILD, ECONOMIC SENTIMENTS: ADAM SMITH, CONDORCET AND THE
ENLIGHTENMENT 251–52 (2001); TA-NEHISI COATES, BETWEEN THE WORLD AND ME 71
(2015).
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IS GO SET A WATCHMAN AUTHENTIC?
DEREK FINCHAM1
For many lawyers, Harper Lee’s To Kill a Mockingbird represents
an important goal to which law and its practitioners should strive. The
novel describes the struggle to achieve justice for a black man in the
face of deep-seated institutional racism. It stands as a beloved work of
literature, widely read and deeply appreciated. Therefore, any work
that Lee would have written after To Kill a Mockingbird would have
sparked tremendous interest, given the beloved place her first novel
holds. But many other questions have arisen since the release of Go
Set a Watchman.2 This essay aims to address how the authenticity of
the novel should be weighed by using the tools of art historians and the
art market.
News that there was a lost novel by Lee emerged in February of
2015 and came as a surprise to many. Prudent art historians are taught
to be wary of sudden or surprise discoveries of lost works of art. In
fact, the discovery of the novel seemed nearly miraculous. Lee had
famously left Manhattan, and vowed never to attempt another novel in
the wake of the tremendous success of her first novel. Thus, questions
naturally emerged about whether Lee had actually consented to the new
novel.3 Her biographer, Charles J. Shields, claimed the book was only
being published because her sister Alice, who had managed her affairs
for many years, died in November 2014, and “now the lid’s off, and a
book written half a century ago is going to be published.”4 William
Giraldi, writing in the New Republic, expressed skepticism surrounding the story of the publication of Watchman. He wondered if the new
lawyer, caretaker, and publisher working on behalf of Ms. Lee, did

1 Professor, South Texas College of Law Houston. Dr. Fincham holds a Ph.D. in Cultural
Heritage from the University of Aberdeen King’s College, a J.D. from Wake Forest, and a
B.A. in History from the University of Kansas. He writes about art and cultural property at
www.illicitculturalproperty.com.
2 HARPER LEE, GO SET A WATCHMAN (2015).
3 See Paula Mejia, Friends Say Harper Lee was Manipulated, NEWSWEEK (Feb. 6, 2015,
12:45 PM), http://www.newsweek.com/friends-say-harper-lee-was-manipulated-304884.
4 Barbara Herman, Why Is Harper Lee Publishing ‘Go Set A Watchman’ In 2015? ‘Mockingbird’ Biographer Offers Theory, INT’L BUS. TIMES (Feb. 3, 2015, 3:49 PM),
http://www.ibtimes.com/why-harper-lee-publishing-go-set-watchman-2015-mockingbirdbiographer-offers-theory-1804252.
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something the author likely never would have.5
Lee, at the time was 89 years-old, had struggled to fully recover
from a stroke she suffered in 2007, lived in an assisted care facility,
could see or hear very little, and may not have had the mental capacity
to consent to the publication of her long-shelved work. Giraldi pointed
out that Lee’s sister, Alice Lee, would likely never have allowed the
publication of Watchman.6 In 2010, Harper Lee’s sister stated that Lee
“doesn’t know from one minute to the other what she’s told anybody.”7
The announcement that Watchman would be published came only three
months after Alice Lee passed away at 103. Connor Sheets reported
soon after the announcement Lee’s new novel would be published that
many of Lee’s fellow Monroeville residents believed she never would
have consented to the release of the novel, and that she did not “possess
sufficient mental faculties to make informed decisions about her literary career.”8
In response, the Alabama Department of Human Resources investigated whether Lee was a victim of elder abuse after news of the publication of Watchman emerged. An Alabama Securities Commission
investigator visited Lee at her assisted living home.9 She answered
questions and demonstrated that she both understood and approved of
the publication of the book.10 The investigation, which was kept confidential, concluded that there were no grounds to pursue an elder abuse
claim.11 However because the investigation closed very early, after an
initial interview with the author, there was no inquiry into Lee’s finances to determine whether she was being taken advantage of.12
Given this controversy, the question of how to approach the authenticity of Watchman should be carefully considered.
5

William Giraldi, The Suspicious Story Behind Harper Lee’s ‘Go Set a Watchman,’ N.
REPUBLIC (Jul. 13, 2015), https://newrepublic.com/article/122290/the-suspicious-story-behind-harper-lees-go-set-a-watchman.
6 Id.
7 David A. Graham, Can Alabama Determine What Harper Lee Wants?, THE ATLANTIC
(Mar. 12, 2015) http://www.theatlantic.com/entertainment/archive/2015/03/can-the-stateof-alabama-determine-what-harper-lee-wants/387568/.
8 Connor Sheets, Hometown Friends Say Harper Lee was Manipulated into Publishing
Second Book, AL.COM (Feb. 4, 2015, 7:29 PM), http://www.al.com/news/index.ssf/2015/02/friends_say_harper_lee_was_man.html.
9 Laura Stevens & Jeffrey A. Trachtenberg, Harper Lee Elder-Abuse Investigation
Closed; Allegations “Unfounded,” WALL STREET J. (Apr. 3, 2015, 4:01 PM),
http://www.wsj.com/articles/harper-lee-elder-abuse-investigation-closed-allegations-unfounded-1428080816.
10 Id.
11 Id.
12 See id.
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One thing about forged works of art: they are often matched to
their time. A skilled faker has the advantage of combining the stylistic
elements of the earlier artist and can attach modern concerns and sensibilities to them. The art forger Hans van Meegeren faked works by
Vermeer, and was the subject of a notorious trial in 1947 in which he
demonstrated to a Dutch court that he had not sold a genuine Vermeer
to Hermann Göring, but in fact had forged the work.13 And to demonstrate his forgery skills, van Meegeren painted a version of Jesus among
the Doctors before the Dutch court.14 He faked works by Vermeer because they are exceedingly rare, and valuable. His most successful
fake, Supper at Emmaus was praised as a change of style for Vermeer,
depicting more emotion and different subject matter than the artist had
used before.15 With the benefit of hindsight we can see the work as an
obvious fake, one that has much clumsier line and color than any other
Vermeer. Literature is a bit different of course. Writers generally don’t
write for lone patrons who keep a work for their own use. Instead, an
author writes for a bigger audience.
Even if Watchman isn’t a forged work of literature, is it authentic?
Is this a text Ms. Lee wanted included in her body of work? That is a
much more difficult question. Turning back to art history again, when
the artist known as El Greco died, his workshop contained four or five
copies of nearly every major work the artist had created, some by his
hand, some made with the assistance of his apprentices.16 Not all of
those works should be considered works by El Greco. Even if the artist
themselves created the piece; an artist often shifts styles so dramatically
that they no longer wish to acknowledge earlier works. Take the contemporary artist Gerhard Richter, who gave the art market a shudder
after announcing he no longer claimed works of art from his early period.17 Richter claims that the experimental style used during this period substantially differs from the style that he later developed.18
The question of authenticity rarely arises with respect to written
13 Serena Davies, The Forger Who Fooled the World, THE TELEGRAPH, (Aug. 5, 2006,
12:01 AM), http://www.telegraph.co.uk/culture/art/3654259/The-forger-who-fooled-theworld.html.
14 Id.
15 Id.
16 Christian Viveros-Faune, El Greco at the Frick: The Most Compelling Museum Exhibition in New York This Spring, (June 29, 2001, 6:01 AM), http://www.nypress.com/elgreco-at-the-frick-the-most-compelling-museum-exhibition-in-new-york-this-spring/.
17 Henri Neuendorf, Collectors Alarmed as Gerhard Richter Disowns Acknowledge Early
Works From West German Period, ARTNET NEWS, (Jul. 21, 2015), https://news.artnet.com/people/gerhard-richter-omits-art-from-catalogue-318665.
18 Id.
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works; however, in this case, with a novel published so late in Harper
Lee’s life at a point when she may have had diminished capacity, readers should think carefully before embracing Go Set a Watchman as a
new novel by the Pulitzer Prize-winning Lee. A work of art or piece
of writing is considered authentic when it is what it is said to be. For
visual art, art authentication is the process by which experts attribute a
work of art to an artist, era, or culture. The value of a work of art depends largely on how certain we are that a work of art is authentic. This
process of authentication relies on a range of disciplines, including art
historians, museum curators, art dealers, auction house experts, appraisers, archaeologists, and collectors of art.19
A dispute of authenticity seldom presents itself neatly when the
creator can be consulted.20 Creative works can have varying levels of
originality and intent. At one end of this scale would be an original
piece of writing by the author, with varying levels of editing by copyeditors, editors and others filling in the middle of the spectrum.21 At the
opposite end of the spectrum are works that copy the writing of others,
otherwise known as plagiarism. Forged writings which purport to be
authored by another also occupy this end of the spectrum.22 When the
original author is no longer able to give a definitive statement that a
piece of writing is what it purports to be, how can we determine authenticity? Fakes can come about by intentional deception on the part
19 See RONALD D. SPENCER, INTRODUCTION TO THE EXPERT VERSUS THE OBJECT: JUDGING
FAKES AND FALSE ATTRIBUTIONS IN THE VISUAL ARTS xi ( Ronald D. Spencer ed., 2004).
20 However, complications can still arise when an artist claims or disclaims a work of art.
See,
e.g.,
Graham
Bowley,
Peter Doig Says He Didn’t Paint This. Now He Has to Prove It., N.Y. TIMES (July 7, 2016),
http://www.nytimes.com/2016/07/10/arts/design/peter-doig-painting-lawsuit.html. Artist
Peter Doig has been sued in an Illinois district court after refusing to claim a painting as
his own work. See id.
21 See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991). Original
works come from a specific source or artist. The idea of originality in copyright law hews
closely to authorship. See id. at 346. In Feist, Justice O’Connor explained the requirement
for authorship and originality as follows:
To qualify for copyright protection, a work must be original to the author. Original, as the term is used in copyright, means only that the work was independently
created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity. To be sure, the requisite level
of creativity is extremely low; even a slight amount will suffice . . . Originality
does not signify novelty; a work may be original even though it closely resembles
other works so long as the similarity is fortuitous, not the result of copying.
Id. at 345 (citations omitted).
22 Blackstone defined a forgery as “the fraudulent making or alteration of a writing to the
prejudice of another man’s right.” 4 WILLIAM BLACKSTONE, COMMENTARIES *247 (internal
quotations omitted).
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of art counterfeiters or by those who may manipulate a work or its history; however, we can distinguish those kinds of works from a
misattribution or an innocent failure to identify the proper artist.
Nearly every museum has amended or revisited the authentication of a
work of art. Even art experts dispute the history and authenticity of
works on view.
The visual arts determine authenticity in a few ways that can shed
light on the question: connoisseurship, scientific analysis, and the provenance or history of a work of art. These methods all have their
strengths and weaknesses and so are best used in concert with each
other. Using the stylistic aspects of a work of art to determine its creator, date of creation, and its influences stems from an enlightenment
idea in the Eighteenth Century to order and classify the best of human
material culture. This led to the idea of “connoisseurship” as the
“method by which quality could be determined”.23 An expert who has
trained for a lifetime in the study of the works of an artist, or the writings of a single writer will always be an invaluable tool in determining
authenticity. The art historian Peter Sutton offers this description of
connoisseurship:
The eighteenth-century French term ‘connoisseur’ initially carried
broad connotations of sensibility and discrimination which were implicitly the prerogatives of a cultured upper class. But at the dawn of
the twenty-first century, connoisseurship has come to refer to the process by which we determine who made a work, when, and where. That
the English language should have failed to coin its own word for ascribing works of art might seem surprising, but the use of French for
such refinements has seemed fitting. However, the allied notion that
the skills of a connoisseur should be the birthright of the privileged is
a fiction left from an age when art was primarily an aristocratic pastime.24

The closest approximation the literature world has for a connoisseur’s eye would be the serious book critics and scholars of Harper Lee.
Their judgment has been largely negative. Book critic Maureen Corrigan argued Watchman “is a troubling confusion of a novel, politically
and artistically.”25 Another reviewer expressed distaste reading “as
23 Luke Syson, The Ordering of the Artificial World: Collecting, Classification and Progress, in ENLIGHTENMENT: DISCOVERING THE WORLD IN THE EIGHTEENTH CENTURY.
LONDON: BRITISH MUSEUM 108, 118 (Kim Sloan ed., 2003).
24 Peter C. Sutton, Rembrandt and a Brief History of Connoisseurship, in THE EXPERT
VERSUS THE OBJECT: JUDGING FAKES AND FALSE ATTRIBUTIONS IN THE VISUAL ARTS 29, 30
(Ronald D. Spencer ed., 2004).
25 Maureen Corrigan, Harper Lee’s ‘Watchman’ Is A Mess That Makes Us Reconsider A
(July
13,
2015,
12:52
PM),
Masterpiece,
NPR.ORG
http://www.npr.org/2015/07/13/422545987/harper-lees-watchman-is-a-mess-that-makes-
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great a character as Atticus Finch undergo such a bizarre upheaval.”26
Many critics focused on the very different Atticus Finch in the two
works, with critic Michiko Kakutani expressing shock that “Atticus is
a racist who once attended a Klan meeting” and who expressed the idea
that blacks were “‘still in their childhood as a people’” and openly
questions integrated schools, churches and theaters.27 One explanation
for this change may be that Lee had the benefit of a useful editor when
she wrote Mockingbird. Too often we imagine an author as a solitary
genius toiling away without interference from commercialism, publicity, or society at large.28 Yet the marketplace, and the editors who help
choose the works to market, often play an important role. Perhaps rather than viewing Mockingbird as a masterpiece that was the sole work
of Lee, it might also be considered a wonderful work because of the
kind and thoughtful eye of an editor.
Yet history tells us that connoisseurship has its drawbacks.29 Art
history as a field has gradually turned away from connoisseurship towards a variety of theoretical approaches.30 This has opened up some
exciting new ways of thinking about art, but at the expense of connoisseurship, which may make it more difficult for art dealers, art buyers,
and the public to find objective and skillful understanding of the works
of individual artists.31
As a result, scientific testing has proved to be an increasingly reliable tool to help determine if a work of art may be inauthentic.32 Yet
science can never prove a work of art to be definitely authentic, instead
science provides data that helps to place a work of art’s creation during

us-reconsider-a-masterpiece.
26 Nathan Pensky, Go Set A Watchman is a mixed bag of nostalgia and end-of-childhood
awfulness, A.V.CLUB.COM (July 17, 2015, 8:58 AM), http://www.avclub.com/review/goset-watchman-mixed-bag-nostalgia-and-end-childh-222469.
27 Michiko Kakutani, Review: Harper Lee’s ‘Go Set a Watchman’ Gives Atticus Finch a
Dark Side, N.Y. TIMES, (July 10, 2015), http://www.nytimes.com/2015/07/11/books/review-harper-lees-go-set-a-watchman-gives-atticus-finch-a-dark-side.html.
28 See M. Thomas Inge, Collaboration and Concepts of Authorship, 116 PMLA 623, 623
(2001).
29 See Patty Gerstenblith, Keynote 1: Getting Real: Cultural, Aesthetic and Legal Perspectives on the Meaning of Authenticity of Art Works, 35 COLUM. J. L. & ARTS 321, 338
(2012) (pointing out that “connoisseurship alone cannot reliably determine authenticity as
the acceptance or rejection of particular works as authentic has been known to change over
time.”).
30 See RONALD D. SPENCER, THE EXPERT VERSUS THE OBJECT: JUDGING FAKES AND FALSE
ATTRIBUTIONS IN THE VISUAL ARTS, 140 (2004).
31 Id.
32 See Gerstenblith, supra note 28, at 339.
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a given time period.33 So, we should be cautious when a new undiscovered or hidden work of art is out of character or reveals something
very contemporary about an older artist. Depicting Atticus Finch as a
complicated man who feared the civil rights movement and advocated
segregation, dramatically changes how we think about the character.
That change seems awfully contemporary. Almost too prescient given
this nation’s continuing struggle with social justice and racial equality.
Yet nearly everyone seems to agree that Watchman was authored by
Harper Lee.34 The publisher and those releasing the work have consistently held Watchman out as an early draft of what came to be To
Kill a Mockingbird.35 Some literature professors in Poland have even
data mined the text, and analyzing the use of common words, found
that Watchman is the work of Lee.36
Perhaps the manuscript should have been left to future academics
to study and does not deserve all this fanfare. One of the core moral
rights of an artist in the European view is the ability to withdraw or
disavow a work of art, or to claim authorship. These rights are limited
in the United States under the Visual Artists Rights Act37 and would
33

Andrea Ouyang, The Science of Art: How Scientists Unmask Fakes and Forgeries,
YALE SCI. MAG. (May 21, 2016 1:22 PM), http://www.yalescientific.org/2016/05/the-science-of-art-how-scientists-unmask-fakes-and-forgeries/.
34 The publisher stated Watchman is Harper Lee’s first novel, was written in the mid1950s, and was submitted to publishers in 1957. See Serge F. Kovaleski & Alexandra Alter,
Harper Lee’s ‘Go Set a Watchman’ May Have Been Found Earlier Than Thought, N.Y.
TIMES (July 2, 2015), http://www.nytimes.com/2015/07/03/books/harper-lee-go-set-awatchman-may-have-been-found-earlier-than-thought.html?_r=0. It was not published
then, but the flashbacks to the young girl’s childhood were praised and it seems laid the
foundation for a longer book that would eventually be completed in 1959 and became the
novel that would be published as To Kill a Mockingbird in 1960. Id.; Tina Andreadis, Recently Discovered Novel From Harper Lee, Author of To Kill A Mockingbird,
HARPERCOLLINS PUBLISHERS (February 3, 2015), http://corporate.harpercollins.com/us/press-releases/425/RECENTLY%20DISCOVERED%20NOVEL%20FROM%20HARPER%20L
EE,%20AUTHOR%20OF%20TO%20KILL%20A%20MOCKINGBIRD. The typescript
for Watchman did not emerge into public view until 2014, after Harper Lee’s attorney discovered the typescript in a bank vault in Monroeville. Jeffrey A. Trachtenberg & Laura
Stevens, Lawyer for Harper Lee Describes Discovery of ‘Watchman’ Manuscript, WALL
STREET J. (July 12, 2015), http://www.wsj.com/articles/lawyer-for-harper-lee-describesdiscovery-of-watchman-manuscript-1436759855.
35 Serge F. Kovaleski & Alexandra Alter, Harper Lee’s ‘Go Set a Watchman’ May Have
Been Found Earlier Than Thought, N.Y. TIMES (July 2, 2015), http://www.nytimes.com/2015/07/03/books/harper-lee-go-set-a-watchman-may-have-been-found-earlier-than-thought.html?_r=0.
36 Maciej Eder & Jan Rybicki, Go Set A Watchman while we Kill the Mockingbird In Cold
Blood, COMPUTATIONAL STYLISTICS GRP., https://sites.google.com/site/computationalstylistics/projects/lee_vs_capote (last visited Sept. 21, 2016).
37 See 17 U.S.C. § 106A (2012).
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not apply to a work of literature.38 Although the United States signed
on to the Berne Convention,39 there remains in U.S. law an absence of
moral rights for authors of literary works. In an ideal situation, an author certainly should be able to choose which works are or are not included in their life’s work. The Alabama Securities Commission, after
questions of Ms. Lee’s capacity were raised, conducted an investigation and concluded Ms. Lee wanted the work published.40 We must
take that as the last word on Lee’s intentions. Yet given her condition
and mental capacity, there may perhaps be daunting legal issues relating to elder law and moral rights raised by Watchman and Mockingbird,
in addition to the cornerstone issues of race and civil rights.

38 See Edward J. Damich, The Right of Personality: A Common–Law Basis for the Protection of the Moral Rights of Authors, 23 GA. L. REV. 1, 24–25 (1988).
39 The United States joined the Convention in 1988. Berne Convention Implementation
Act of 1988, 102 Stat. 2853 (current version at 17 U.S.C. § 101 (2014)).
40 Stevens & Trachtenberg, supra note 8.
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ATTICUS, UPRISING
SALLY GREENE1
One of the most unforgettable moments of To Kill a Mockingbird
comes at the end of the trial, after Atticus Finch has done his noble best
to gain Tom Robinson’s acquittal. “Miss Jean Louise, stand up,” Rev.
Sykes admonishes from his place in the “colored” balcony, where she
has insinuated herself. “Your father’s passing.”2 This moment of reverence, and fleeting racial solidarity, is chillingly echoed at the conclusion of Go Set a Watchman. After a dramatic confrontation with Atticus in which the adult Jean Louise discovers the bald racist assumptions
behind his true beliefs, she returns to his office at the end of the day to
drive him home. Heading for the car, “[s]he stepped aside to let him
pass.”3
Let me venture to say at the outset that the novel should not have
been published. Despite the claims of Harper Lee’s blessing, anyone
who has known a loved one as frail and failing as she reportedly was
in 2015 must question the sureness of her intent. If it had to be published, it should have been as a scholarly edition, thoughtfully annotated and contextualized. That is, if sufficient textual evidence to put
such a record together could be found. The most helpful analysis to
appear so far comes from a story in The New York Times focusing on
Lee’s editor, Tay Hohoff, who died in 1974. Working closely with Lee
over many revisions, Hohoff recalled, “[S]ometimes she came around
to my way of thinking, sometimes I to hers, sometimes the discussion
would open up an entirely new line of country.” Hohoff’s Quaker
roots, this story suggests, may have informed her strategies to move
Lee’s thinking toward a more progressive framework.4
As to why an editor might have recommended transporting the setting back to the 1930s childhood of Jean Louise, two reasons come to
mind. First, the limpid style of Lee’s prose easily lends itself to the
perspective of a child (the tomboy “Scout,” recalled in flashbacks).
1

Associate counsel, BalBrenner P.C., Chapel Hill, North Carolina. Town Council Member, Chapel Hill, North Carolina. J.D. 1984, The George Washington University; Ph.D.
1986, University of North Carolina at Chapel Hill.
2 HARPER LEE, TO KILL A MOCKINGBIRD 242 (HarperCollins, 50th Anniversary Ed. 2010)
(1960) [hereinafter “MOCKINGBIRD”].
3 HARPER LEE, GO SET A WATCHMAN 278 (2015) [hereinafter “WATCHMAN”].
4 Johnathan Mahler, The Invisible Hand Behind Harper Lee’s To Kill a Mockingbird,
N.Y. TIMES (July 12, 2015), http://www.nytimes.com/2015/07/13/books/the-invisiblehand-behind-harper-lees-to-kill-a-mockingbird.html?_r=0.
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Second—perhaps intended, perhaps a lucky byproduct of the first decision—taking the story out of the immediacy of her 1950s context
opens up a more imaginative space.
For certainly, Go Set a Watchman is flawed by the didacticism of
a writer caught up in the politics of her day. In the pitched moment of
the post-Brown 1950s, the novel bares uncomfortable truths. Atticus
has signed on with the local Citizens’ Council. Justifying himself to his
daughter, he turns the question back to her: “Do you want Negroes by
the carload in our schools and churches and theaters? Do you want
them in our world?”5 (Jean Louise, now living in New York, holds
more sympathy for the Negroes but claims indignantly that the Supreme Court is running roughshod over the Tenth Amendment.)6
Hearing Atticus Finch’s unvarnished white supremacy in his own
words is dispiriting enough, but watching the scales fall from Jean
Louise’s eyes goes to the essence of what this text has to say to us today.
“Jean Louise, I’m only trying to tell you some plain truths. You must
see things as they are, as well as [as] they should be.”
“Then why didn’t you show me things as they are when I sat on your
lap? Why didn’t you show me, why weren’t you careful when you
read me history and the things that I thought meant something to you
that there was a fence around everything marked ‘White Only’?”7

Jean Louise’s disillusionment, which may reflect Harper Lee’s
own, evokes a narrative familiar to white southern liberals. Mississippi
journalist Willie Morris, who went on to become an influential editor
of Harper’s Magazine, recalls a pivotal trip home. Returning to Yazoo
City in the summer of 1955, before his senior year at the University of
Texas, he anticipates being enfolded in the familiar love of family and
friends. Instead, he stumbles upon the organizational meeting of the
town’s White Citizens’ Council, his own father in attendance.
Who are these people? I asked myself. What was I doing there? Was
this the place I had grown up in and never wanted to leave? I knew in
that instant, in the middle of a mob in our school auditorium, that a
mere three years in Texas had taken me irrevocably, even without my
recognizing it, from home.8

With new perspective, he looks back to his childhood and sees,
5

WATCHMAN, supra note 2, at 245.
Id. at 238–40.
7 Id. at 243.
8 WILLIE MORRIS, NORTH TOWARD HOME 180 (1967) (emphasis in original). For further
discussion of Morris’ work as an example of a “racial conversion narrative,” see FRED
HOBSON, BUT NOW I SEE: THE WHITE SOUTHERN RACIAL CONVERSION NARRATIVE 91–95
(1999). Thanks to Hobson for suggesting the relevance of Morris’ story.
6
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much as Jean Louise does, that he had been trained into a delicate illusion:
For my whole conduct with Negroes as I was growing up in the
1940s was a relationship of great contrasts. On the one hand there was
a kind of unconscious affection, touched with a sense of excitement
and sometimes pity. On the other hand there were sudden emotional
eruptions—of disdain and utter cruelty. My own alternating affections
and cruelties were inexplicable to me, but the main thing is that they
were largely assumed and only rarely questioned. The broader reality
was that the Negroes in the town were there: they were ours, to do with
as we wished.9

Fellow Mississippi writer Elizabeth Spencer recounts an abrupt
awakening, also in 1955, upon her return to Carroll County from Italy,
where a Guggenheim fellowship had taken her to work on a novel.
Manuscript in hand of The Voice at the Back Door, which would become widely praised for its honest reckoning with the emerging civil
rights movement,10 she had anticipated a triumphant homecoming.
What happened was quite the opposite. Emmett Till had just been murdered, across the county line in Leflore County. Spencer’s father “reacted to the crime the way a stone wall might if hit by a BB gun,” she
recalls. A man she had believed to be fair and “forward-looking about
racial matters” was revealed to be someone else.11
And so, after only a few weeks, she left Mississippi permanently
for New York. Reflecting on her decision in an introduction to the 1965
edition of The Voice at the Back Door, she situates herself within a long
line of self-exiled southerners:
One goes North on a train, traditionally, and one somehow knows
when the trip is definitive and final, when it is true that no return visit
will ever erase its meaning. This is the traditional American journey—
I do not think it has been written about very much as “going West” has
been, or “going East.” Perhaps there are ways of understanding why.
Yet thousands of people, of every shade of color, of every degree of
intelligence and talent, have made this journey and are still making it,

9

MORRIS, supra note 7, at 78 (emphases in original).
ELIZABETH SPENCER, THE VOICE AT THE BACK DOOR (1956). On the novel’s reception,
see ELIZABETH SPENCER, WORKS, http://www.elizabethspencerwriter.com/works/voiceatthebackdoor.htm (last visited Oct. 14, 2016). For a discussion of the novel’s interpretation
of historical and contemporary issues of race in Carroll County, Mississippi, see Sally
Greene, Spencer’s Voice at the Back Door and the Legacy of Reconstruction, 59 MISS.
QUARTERLY, 2006, at 331–53.
11 ELIZABETH SPENCER, LANDSCAPES OF THE HEART: A MEMOIR 288-89 (1998). For further
discussion of this turning-point in Spencer’s career, see CATHERINE SELTZER, ELIZABETH
SPENCER’S COMPLICATED CARTOGRAPHIES: REIMAGINING HOME, THE SOUTH, AND
SOUTHERN LITERARY PRODUCTION 86–88 (2009).
10
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and for all the same reason: they don’t belong down there any more.12

Spencer had understood that her father’s driving principle was to
“maintain order.”13 Maintaining order is Atticus Finch’s goal as well.
“The law is what he lives by,” Jean Louise’s uncle tells her.14 Atticus
would be the first to oppose the Klan’s vigilante tactics. The Atticus
of the 1950s and the one who defended Tom Robinson bear a remarkable consistency. A black man wrongly accused of a crime deserves a
zealous defense. If he loses, it’s a damn shame. Beyond the courthouse
door, the color line would remain brightly drawn.
A man with the standing of an Atticus Finch would not use the nword or tell racist jokes (at least, not in his children’s presence). His
manner is refined. Supported by everyone in his social class, he has no
interest in broadcasting his views, and no need to. Growing up in the
East Texas of the 1960s, I too could come to the conclusion that my
elders were more progressive than they actually were. (Exactly why
did the “Colored” sign at the back door of the dentist’s office never
come down? Oh.)
In the twenty-first century, the “White Only” signs have at last
fallen. Our laws are race-neutral. But their enforcement is not. We’ve
drawn our fences more subtly.
By whatever tangled means it emerged, Go Set a Watchman comes to us now “as a gift,” writes the poet Nikky Finney. “It’s a
blueprint to decode, something that we need to be better than we are.”15
Elaborating, Isabel Wilkerson writes that this new Atticus
is layered and complex in his prejudices; he might even be described
as a gentleman bigot, well meaning in his supremacy. In other words,
he is human, and in line with emerging research into how racial bias
has evolved in our society. He is a character study in the seeming contradiction that compassion and bigotry can not only reside in the same
person but often do, which is what makes racial bias, as it has mutated
through the generations, so hard to address.16

Confronted with the uneasy coexistence of compassion and bigotry in the figure of Atticus Finch, we white readers would do well to
go further. We need to find the humility to realize, like Jean Louise,
that we don’t even see the racism that is plainly right before our eyes.

12

ELIZABETH SPENCER, Introduction, THE VOICE AT THE BACK DOOR xv-xxi, xx (Time Life
Ed. 1965) (1956).
13 LANDSCAPES, supra note 11, at 289.
14 WATCHMAN, supra note 2, at 268.
15 Quoted in Wilkerson, infra note 16.
16 Isabel Wilkerson, Our Racial Moment of Truth, N.Y. TIMES (July 18, 2015),
http://www.nytimes.com/2015/07/19/opinion/sunday/our-racial-moment-of-truth.html.
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GO SET A WATCHMAN AND THE LIMITS OF WHITE
LIBERALISM
ARIELA J. GROSS1
Like the other authors in this wonderful symposium I doubt that
Harper Lee intended to publish Go Set a Watchman (“Watchman”), and
I agree with most public commentators that, as a literary work, Watchman does not rise to the level of To Kill A Mockingbird (“Mockingbird”). The characters speechify and the plot never takes off. I also
agree completely that it makes no sense to ask whether Atticus Finch
is a coherent character from Mockingbird to Watchman—the book is
not a sequel,2 and Atticus is not a real person. Nevertheless, I do think
Watchman holds important political lessons for us, particularly at this
moment. Regardless of whether Watchman is the book Harper Lee’s
legacy as a great American writer demanded, it is the book white America needs at the moment because it is a powerful corrective to the myth
of the great white savior of black civil rights.
The narrative of a great white leader freeing slaves is a stock trope
in American drama, as depicted in motion pictures such as Amistad,
Glory, Lincoln, Mississippi Burning, and the recent Broadway play All
the Way. Mockingbird portrays the idea of a white leader as well, with
Atticus Finch as the leading exemplar of the upstanding white citizen
taking a stand against racism.3 Yet, as Mary Ellen Maatman has ably
demonstrated, Southern lawyers as a group took their strong stand
against Brown v. Board, and turned their efforts toward legal means to
fight desegregation.4 Southern legal periodicals in the immediate aftermath of the 1954 decision were filled with articles about nullification—
or “interposition”—just as they would have been one hundred years
earlier had there been law reviews at the time.5 Following Brown v.

1 John B. & Alice R. Sharp Professor of Law & History, Gould School of Law, University
of Southern California. Many thanks to Al Brophy for organizing this symposium.
2 Alexandra Petri, ‘Go Set A Watchman’ is Not Worth Reading. I Learned This the Hard
Way, WASH. POST (July 21, 2015), https://www.washingtonpost.com/blogs/compost/wp/–
2015/–07/–21/go-set-a-watchman-is-not-worth-reading-i-learned-this-the-hardway/?utm_term=.46304c0bafa1.
3 See Ariela Gross, When is the Time of Slavery? The History of Slavery in Contemporary
Legal and Political Argument, 96 CAL. L. REV. 283, 288 (2008).
4 Mary Ellen Maatman, Speaking Truth to Memory: Lawyers and Resistance to the End
of White Supremacy, 50 HOW. L. J. 1, 3–4 (2006).
5 See, e.g., Sims Crownover, The Segregation Cases: A Deliberate and Dangerous Exer-

8-GROSS FINAL.DOCX (DO NOT DELETE)

58

CUMBERLAND LAW REVIEW

1/15/2017 8:38 PM

[Vol. 47:1

Board and the Montgomery Bus Boycott of 1955–56, all of Alabama’s
U.S. congressmen endorsed the “Southern Manifesto,” which called for
the Brown decision to be overturned.6 State legislators frustrated integration through the 1955 Pupil Placement Act, which allowed local administrators to place students in schools, and the 1956 “freedom of
choice law,” which allowed parents to choose their child’s school.7
Even a decade later, Alabama senators filibustered to keep the 1964
Civil Rights Act from coming to a vote.8
Public commentary on Watchman has focused on Lee’s portrayal
of Atticus as a racist White Citizens’ Council member.9 Yet for the
most part, commentators have glossed over Lee’s portrayal of Jean
Louise (Scout), who seems to speak in Lee’s own voice. To me, what
really made the book such an interesting artifact of its time was the
expression of the protagonist’s views. If Jean Louise is meant to represent the more enlightened voice of the liberal white Southern woman
returning home from the North, able to critique the North and the South
with her outsider’s perspective on both, she is hardly the “colorblind”
liberal we imagined her to be. Indeed, although at several points the
narrator, as well as Uncle Jack, declares Jean Louise to be “colorblind,”
the book brilliantly—and unintentionally—demonstrates what a hollow conceit “colorblindness” is.10 There is no sense in which Jean
cise of Power, 42 A.B.A. J. 727 (1956); Charles C. Tansill, How Long Will Southern Legislatures Continue to Acquiesce in the Alleged Decision of the Supreme Court on May 17,
1954, 23 ALA. LAW. 364 (1962). Interposition and nullification strategies are summed up
in Robert B. McKay, “With All Deliberate Speed”: Legislative Reaction and Judicial Development 1956-1957, 43 VA. L. REV. 1205 (1957); Arthur S. Miller & Ronald F. Howell,
Interposition, Nullification, and the Delicate Division of Power in a Federal System, 5 J.
Pub. L. 2 (1956); Paul H. Sanders, Recent Developments in Race Relations Law, 10 ARK.
L. REV. 391 (1956).
6 On the importance of the Manifesto to the development of white supremacist constitutionalism, see Justin Driver, Supremacies and the Southern Manifesto, 92 TEX. L. REV.
1053 (2014).
7 See Gordon Harvey, Public Education in Alabama After Desegregation,
ENCYCLOPEDIA OF ALA. (Mar. 8, 2013), http://www.encyclopediaofalabama.org/article/h3421.
8 Matthew L. Downs, Massive Resistance, ENCYCLOPEDIA OF ALA. (July 28, 2014),
http://www.encyclopediaofalabama.org/article/h-3618.
9 See, e.g., Alexandra Alter, While Some Are Shocked by ‘Go Set a Watchman,’ Others
Find Nuance in a Bigoted Atticus Finch, N.Y. TIMES (July 11, 2015), http://www.nytimes.com/2015/07/12/books/racism-of-atticus-finch-in-go-set-a-watchman-could-alterharper-lees-legacy.html?_r=0; Jocelyn McClurg, ‘Watchman’: Is Atticus Finch a Racist?,
USA TODAY (July 10, 2015), http://www.usatoday.com/story/life/books/2015/07/10/goset-a-watchman-harper-lee-book-review/29980231/.
10 For critiques of “colorblindness,” see, e.g., EDUARDO BONILLA-SILVA, RACISM
WITHOUT RACISTS: COLOR-BLIND RACISM AND THE PERSISTENCE OF RACIAL INEQUALITY IN
THE UNITED STATES (3rd ed. 2010); OSAGIE K. OBASOGIE, BLINDED BY SIGHT: SEEING RACE
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Louise does not see race. She shares many of Atticus’s negative views
of “Negroes” in her hometown, and she and the narrator both comment
disparagingly on the marital and sexual practices of Zeebo and his wife
Helen. Jean Louise even agrees with Atticus that Negroes are “backward.” Most shocking of all, she acknowledges that she was “furious”
with the Supreme Court for Brown v. Board because the Court had run
roughshod over the Tenth Amendment. It is not even clear that Jean
Louise opposes nonviolent, legal efforts to turn back desegregation.
Instead, what horrifies her the most is the racist rhetoric of the speaker
at the Citizens’ Council meeting she overhears, the “shouting nigger”
into which she believes good Southerners like her father have fallen.
Would Jean Louise—or Harper Lee—have disapproved of the “colorblind,” race-neutral means many “moderate” Southerners adopted to
maintain segregation in schools and housing?11 Watchman suggests
not.
Furthermore, Watchman does not invite the reader to disavow Atticus, but to sympathize with him. By the end, Jean Louise comes to
understand—thanks to the scolding of her Uncle Jack—that she has
been as unyielding in her Yankee ways as the Citizens’ Council members are in theirs. Uncle Jack reminded Jean Louise that that Atticus is
flawed but still worthy of her admiration. Atticus may be wrong, but
he is only trying to hold on to the Southern way of life. Uncle Jack
tells her that she has been a “bigot” just as Atticus is a bigot; prejudiced
against white Southerners as he is against “Negroes” (only a “turnipsized bigot,” but still). This “fair and balanced” approach is the essence
of colorblindness. It is this blindness that ultimately limits the moral
vision of Watchman. It is a fascinating artifact of its time, a teaching
tool, and an important—and very timely—reminder of the limits of
white liberalism in the pursuit of racial justice in United States history.

THROUGH THE EYES OF THE BLIND (2013); Neil Gotanda, A Critique of “Our Constitution
is Color-Blind,” 44 STAN. L. REV. 1 (1991).
11 For a discussion of legal opposition to desegregation, see, e.g., Ariela J. Gross, From
The Streets to the Courts: Doing Grassroots Legal History of the Civil Rights Era, 90 TEX.
L. REV. 1233 (2012); TOMIKO BROWN-NAGIN, COURAGE TO DISSENT: ATLANTA AND THE
LONG HISTORY OF THE CIVIL RIGHTS MOVEMENT (2010); KEVIN M. KRUSE, WHITE FLIGHT:
ATLANTA AND THE MAKING OF MODERN CONSERVATISM (2007); DAVID M. P. FREUND,
COLORED PROPERTY: STATE POLICY AND WHITE RACIAL POLITICS IN SUBURBAN AMERICA
(2007).
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THE TRIBES OF MAYCOMB COUNTY: THE CONTINUING
QUEST TO TRANSCEND OUR DIFFERENCES
PROFESSOR STEVEN H. HOBBS†
We are a tribal people, we Americans, in spite of our national
motto: E pluribus unum. We are subdivided by race, class, culture,
religion, education, physical and mental health, and so much more.
While multiculturalism is said to be enriching and empowering to our
communal life, our celebration of diversity seldom permits us to totally
look beyond our differences and really see the similarities in our neighbors’ faces.1 In the grand scheme of things, our essential purposes and
common humanity are hidden behind a veil of ignorance, prejudice,
self-interest, and distrust. We only temporarily lift the veil in times of
distress and disaster, such as September 11th or the devastating tornados that struck Alabama in April 2011. Then our common humanity is
laid bare and we come together for a common purpose. When the
emergency ends, we tend to drift back to our respective tribal corners.
In To Kill A Mockingbird2 and Go Set a Watchman,3 Harper Lee
peels back the quiet calm of Maycomb County to explore what she
called the various “tribes” of Maycomb.4 Of course, the two main
tribes are denominated by the racial color line, where the black side of
the line struggles with social, political, and economic disenfranchisement. Even within the respective black and white tribes, there are subtribes identified by religion, class, upbringing, education, and family
ties. Further, other tribes shaped by mental and physical health are revealed in characters such as Boo Radley and Mrs. DuBose. The tribes
shaped the legal apparatus in the Robinson trial and determined where
everyone stood, both inside the courtroom and outside.5 This thick
thread that weaves throughout the narrative is a deep puzzlement to
Scout who wonders why we cannot drop the tribal labels and see each
other as just “folks.”6
†

Tom Bevill, Chairholder of Law, The University of Alabama School of Law.
See Maya Angelou, On the Pulse of Morning, Poem delivered for President William
Jefferson Clinton’s Inauguration (Jan. 20, 1993).
2 HARPER LEE, TO KILL A MOCKINGBIRD (HarperCollins, 50th Anniversary Edition 2010)
(1960) [hereinafter “MOCKINGBIRD”].
3 HARPER LEE, GO SET A WATCHMAN (2015) [hereinafter “WATCHMAN”].
4 MOCKINGBIRD, supra note 2, at 10, 22, 102.
5 MOCKINGBIRD, supra note 2, at 182–87.
6 Id. at 259.
1
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We are no less struggling with the tensions that our seemingly
fixed tribes exhibit today. Looking around Alabama in 2016, one sees
the continuing impact of the color line in many aspects of life.7 While
we hope that the really dark days of segregation are passed, the lingering effect of that era reverberates in subtle and not-so-subtle fashion.
For example, I.L. v. Alabama, a recent and so-far unsuccessful case,
challenged the way property is taxed for the purpose of supporting local
educational systems.8 Briefly, Alabama has about the lowest tax on
land, especially land used for agriculture and commercial activities
such as mining.9 This disadvantages poor and rural counties with significant minority populations since they are unable to raise property
taxes to support local schools. The case argued that the original tax
system was embedded into the state constitution in 1901 specifically to
keep blacks from exercising local control over education and other government functions.10 My presentation will consider how our tribal existence keeps us from becoming just “folks.” Further, it will consider
examples of efforts that help transcend our tribal differences. With
hope, our discussions will provide insightful answers to Scout’s question.
THE IDEA OF TRIBES
The concept of tribes is a subject studied by Joshua Green in his
book Moral Tribes: Emotion, Reason, and Gap Between Us and
Them.11 In this work, Greene considers how moral reasoning functions,
if at all, when different groups, or tribes, compete for scarce resources,
such as land, water or even other human beings, or manage problems
that arise between groups.12 Of particular concern to Greene is on what
7 See DIANE MCWHORTER, CARRY ME HOME:
BIRMINGHAM, ALABAMA—THE
CLIMACTIC BATTLE OF THE CIVIL RIGHTS REVOLUTION 590–93 (2013 ed. 2001), for a discussion of a restrictive legislation in 2013 targeted at undocumented immigrants designed
to burden their legal existence in Alabama and requiring everyone to show proof of legal
residency or risk arrest. This was at a time when Birmingham was trying to plan a commemoration of the Civil Rights Movement of 1963.
8 I.L. v. Alabama, 739 F. 3d 1273 (11th Cir. 2014), cert. denied, 135 S.Ct. 53.
9 See Alabama Property Taxes 2016, TAX-RATES.ORG http://www.tax-rates.org/alabama/property-tax.
10 For a fuller discussion of this issue, see SUSAN PACE HAMILL, THE LEAST OF THESE:
FAIR TAXES AND THE MORAL DUTY OF CHRISTIANS 34–36 (2003).
11 JOSHUA GREENE, MORAL TRIBES: EMOTION, REASON, AND THE GAP BETWEEN US AND
THEM (2013).
12 Greene describes a society with four very different tribes who share a common pasture
for grazing sheep. Each tribe has differing methods for raising and grazing the sheep and
this causes tensions when the pasture cannot accommodate each tribe’s use of the pasture.
Id. at 1–5.
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basis tribes resolve common issues that arise when competing for resources or establishing order when each group has a unique perspective
or moral frame of reference.13 One can think of the idea of tribes as
different countries, persons who hold different religious beliefs, groups
with differing cultural values and traditions, or groups organized politically or economically.14 Greene argues that humans, from an anthropological perspective, are destined to form protective groups around a
range of commonalities: religion, region, culture, race, language, or
historical relationships.15 Thereby, we humans see the world as my
tribe—Us—versus some other tribe—Them—with each tribe making
decisions, asserting claims, or addressing mutual problems motivated
by tribal self-interests which are formed through different moral
lenses.16
Humans have always functioned in a way that demonstrates that
tribes and tribal affiliation matter. It is the source of wars between
countries and can be the source of conflicts within a country when that
country is made up of different tribes. Consider the greater Middle East
where tribal affiliations are based on religion and ethnicity and language. Greene’s project is to study the moral philosophies that could
be used in assessing tribal conflicts and then construct moral reasoning
frameworks to resolve issues between tribes. As we witness conflicts
in the world, we understand how difficult it is to achieve what might
look like peace, or at least peaceful coexistence. Greene notes:
Complex moral problems are about Us Versus Them. It’s our interests
versus theirs, or our values versus theirs, or both. . . . Here our disparate feelings and beliefs make it hard to get along. First, we are tribalistic, unapologetically valuing Us over Them. Second, different tribes
cooperate on different terms. Some are more collectivist, some more
individualist. Some respond aggressively to threats. Others emphasize
harmony. And so on. Third, tribes differ in their “proper nouns”—in
the leaders, texts, institutions, and practices that they invest with moral
authority. Finally, all of these differences lead to biased perceptions
of what’s true and what’s fair.17

In terms of Harper Lee’s work, tribe is an appropriate metaphor
for understanding the social dynamics of Maycomb. Each tribe sits
13

Id. at 22–27.
Id. at 68.
15 Id. at 68–69.
16 Greene observes: “Tribalism makes it hard for groups to get along, but group-level selfishness is not the only obstacle. Cross-cultural studies reveal that different human groups
have strikingly different ideas about the appropriate terms of cooperation, about what people should and should not expect from one another.” Id. at 69–70.
17 GREENE, supra note 10, at 293–94.
14

9-HOBBS FINAL.DOCX (DO NOT DELETE)

64

CUMBERLAND LAW REVIEW

1/17/2017 9:06 AM

[Vol. 47:1

around its own fire and considers its position vis-à-vis the other tribes.18
Within each tribe, there is a moral ethic that shapes and constructs how
the tribes interact. One tribe is more powerful than the other tribes and
so it is privileged to establish a hierarchy for obtaining the resources of
the community, which includes economic and social capital. In contrasting the various tribes, Lee subtly lays bare the inherent inequality
and unfair treatment of the tribes without privilege. Such is the nature
of tribalism. It forms our moral frame of reference in personal, political
and professional context.
MAYCOMB’S TRIBES
The main arc of Harper Lee’s story is usually considered to be
Atticus Finch’s representation of Tom Robinson and the impact it has
on his family. The climax of that arc is Boo Radley’s saving the Finch
children from the murderous intentions of Bob Ewell. Of course, it was
the lies of Mayella Ewell and her father, who was most likely the source
of her injuries, that initiated the tragic prosecution of Robinson, and it
was Atticus Finch’s exposure of the Ewells’ lies that put Atticus and
his family, Judge Tyler, and Tom Robinson’s family in danger and ultimately cost Tom his life.19
However, the Robinson trial was the narrative device that Lee used
to articulate what I believe to be the primary story arc of her novel. She
uses the children to explore the various tribes of Maycomb as Jem,
Scout, Dill, and Walter come of age in depression era Alabama.
Through their eyes we see the various social constructions that shape
the racial, economic, legal, social, and political life of their community.20 As Atticus told his sister Alexandra about the children attending
the brutal trial, “This is their home, sister . . . . We’ve made it this way
for them, they might as well learn to cope with it.”21 It is only through
18 Alexandra was committed to passing on to the children the proper understanding of
tribal privilege as set out here: “She never let a chance escape her to point out the shortcomings of other tribal groups to the greater glory of our own, a habit that amused Jem
rather than annoyed him: ‘Aunty better watch how she talks—scratch most folks in Maycomb and they’re kin to us.’” MOCKINGBIRD, supra note 2, at 147–148.
19 See MOCKINGBIRD, supra note 2.
20 Dolphus Raymond disclosed his secret to the children that he carried around a bottle of
Coca Cola in a paper bag to pretend to be drinking alcohol explaining:
‘Because, you’re children and you can understand it,’ he said, ‘and because I
heard that one—’ He jerked his head at Dill: ‘Things haven’t caught up with that
one’s instinct yet. Let him get a little older and he won’t get sick and cry. Maybe
things’ll strike him as being–not quite right, say, but he won’t cry, not when he
gets a few years on him.’
Id. at 228–29.
21 Id. at 243.
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the innocence of childhood that questions are raised about how peculiar
folks are and why convention builds strict boundaries around the various tribes. Boundaries are deeply drawn which both wall similar people in and wall out people who are different.22
A.

Mockingbird
Jem identifies the four major tribes (although there are other minor
tribes which also inhabit the space in Maycomb and for which each
have their own challenges). Jem declares:
“There’s the ordinary kind like us and the neighbors, there’s the
kind like the Cunninghams out in the woods, and the kind like the
Ewells down at the dump, and the Negroes.”23 All were present in the
courtroom for the trial. Of course, the “ordinary” folks were represented by Atticus. The Cunninghams and other country folks, or as
they were also identified, the old Sarum bunch, made up the jury.24 The
star witnesses were the Ewells, and the black community, led by Reverend Sykes, sat in the segregated balcony.25 Naturally, social convention dictated that black adults had to give up their seats for the white
Finch children.26
For Jem and Scout, the ordinary kind were basically white, middleclass folk. These people could be identified by the fact that they
owned land and had done so over more than one generation.27 They
also possessed that elusive quality identified as background, meaning
their tribal lineage had status based on wealth, breeding, occupation,
and, according to Jem, they had been reading and writing for a long
time.28 (Contrast to the Cunninghams who just of recent time started
to read29 and the Negroes who for the most part could not read at all—
22

One example of the rigidity of the tribes appeared when Calpurnia took the Finch children to her church, where they were confronted by Lula, another worshiper, with the declaration: “You ain’t got no business bringin’ white chillun her—they got their church, we
got our’n. It is our church, ain’t it, Miss Cal?” Id. at 135–36. Consider also the incident
of the rabid dog coming down the street. Calpurnia attempts to warn the neighbors of the
mad dog and goes to the front door of the Radley house to warn them. Scout declared that
custom for blacks when approaching a white residence was: “‘She’s supposed to go around
in back,’ I said. Jem shook his head. ‘Don’t make any difference now,’ he said. Calpurnia
pounded on the door in vain. No one acknowledged her warning; no one seemed to have
heard it.” Id. at 107.
23 Id. at 259.
24 MOCKINGBIRD, supra note 2, at 187–88.
25 Id.
26 Id. at 187.
27 See id. at 148.
28 Id. at 259.
29 Id. at 260.
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a legacy of slavery laws which prohibited teaching them to read and
Jim Crow laws which provided limited educational opportunities.30)
Their Aunt Alexandra was the family keeper of the Finch traditions that
would identify them as folk of background.31
The old Sarum bunch were country folks: farmers, working class,
and poor. They did not possess the necessary refinement which included proper manners at the dining table, as shown when Walter Cunningham poured syrup all over his roast beef. As Scout would learn,
people of background would allow their guests to do such a thing and
would not comment on it.32 Living at the margins of poverty, especially during a depression, they were nonetheless proud people who did
not take charity or government assistance.33 They paid their way even
if it was with a bag of hickory nuts to Atticus in payment for legal
work.34 Custom also dictated that they would be the ones to keep the
lower tribes in their place, as demonstrated by their attempted lynching
of Tom Robinson.35
The Ewells, with their place by the dump, were considered trash
and of no account.36 They did not respect the civilizing rules of the
society, such as sending their children to school for an education, having the proper respect for those in authority, such as teachers, or honoring the time bounds of hunting season.37 They drew welfare assistance and suffered from a lack of decent health care.38 Cleanliness was
a luxury they could not afford, so dirt was a part of their skin tone, as
Scout observed when it appeared that Bob Ewell seemed to have
cleaned up as best he could for the trial.39
The black community, a term I prefer to Negro or the dreaded N-

30

MOCKINGBIRD, supra note 2, at 147.
Id. at 151–52.
32 Id. at 26–27.
33 Id. at 22.
34 Id. at 23.
35 Id. at 259.
36 MOCKINGBIRD, supra note 2, at 148.
37 Id. at 29–31.
38 See id. at 193. Lee sums up the Ewell tribe as follows:
Every town the size of Maycomb had families like the Ewells. No economic
fluctuation changed their status—people like the Ewells lived as guests of the
county in prosperity as well as in the depths of a depression. No truant officers
could keep their numerous offspring in school; no public health officer could free
them from congenital defects, various worms, and the diseases indigenous to
filthy surroundings.
Id. at 193.
39 MOCKINGBIRD, supra note 2, at 194.
31
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word, which is used liberally in the novel,40 can be viewed from two
different perspectives. White Maycomb viewed black Maycomb
through the prism of racism and white supremacy that was designed to
keep the races in their designated places. For example, when Boo
Radley allegedly stabbed his father with a pair of scissors, “The sheriff
hadn’t the heart to put him in jail alongside Negroes, so Boo was locked
in the courthouse basement.”41 During the trial when Tom Robinson
was on the witness stand, Dill noticed the prosecutor, Mr. Gilmore, was
“talking so hateful to him.”42 Scout tried to downplay this treatment
by claiming it was just Mr. Gilmore’s way of doing his job, but Dill
was still displeased:
“Well, Mr. Finch didn’t act that way to Mayella and old man Ewell
when he cross-examined them. The way that man called him ‘boy’ all
the time and sneered at him, an’ looked at the jury every time he answered—”
“Well, Dill, after all he’s just a Negro.”
“I don’t care one speck. It ain’t right to do ‘em that way. Hasn’t anybody got any business talkin’ like that—it just makes me sick.”43

This is the moral tension that Harper Lee presents as the challenge
for the children as they try to come to terms with the social strata of
Maycomb.
Atticus, who willingly and dutifully takes on a black client, sees
blacks as vulnerable, as measured by his disgust of white men taking
advantage of blacks.44 Atticus seems to hold that view because blacks
are weak-minded or lacking in discerning intelligence.45 While Atticus
obviously loves and respects Calpurnia and credits her with helping
him raise his children, his sister does not recognize Calpurnia’s humanity but considers her an unnecessary servant whom she would like removed from the Finch household as soon as possible.46 She is appalled
40

Id. at 85. Scout reports that she fought Cecil Jacobs when he taunted her by claiming
Mr. Finch defended “niggers,” Atticus told her, “Don’t say nigger, Scout. That’s common.” Id. Describing the word as common divorces it from the negative connotation of
the word as an ugly pejorative.
41 Id. at 12.
42 See id. at 225–27.
43 Id. at 227.
44 MOCKINGBIRD, supra note 2, at 252–53.
45 See id. at 253.
46 Id. at 155–56. Aunt Alexandra tried to convince Atticus to let Calpurnia go, but he
quickly affirms her place in his family and her very important role:
Atticus’s voice was even: ‘Alexandra, Calpurnia’s not leaving this house until
she wants to. You may think otherwise, but I couldn’t have got along without
her all these years. She’s a faithful member of this family and you’ll simply have
to accept things the way they are. Besides sister, I don’t want you working your
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that the Finch children had attended the black church and that Scout
wants to visit Calpurnia’s home.47 Moreover, the business of white
folks should not be discussed in front of blacks because such topics
would be re-discussed by “them” in their community.48 Atticus and the
children’s family, friends, and neighbors accuse Atticus of being a
“‘nigger lover’” and of “lawing for niggers,” a state of being that condemns him for violating the racial–social conventions.49 That convention is epitomized by Atticus’s condemnation of Mayella Ewell when
he suggests it might be barely acceptable to give a chaste kiss to an old
Negro, considered to be like an “Uncle,” but it was nearly criminal to
give a full-on kiss to a “strong, young Negro” like Tom Robinson.50 Of
course, the social convention that Atticus confronts directly as he attacks the testimony of Mayella Ewell, is that “‘all Negroes lie, that all
Negroes are basically immoral beings, that all Negro men are not to be
trusted around our women, an assumption one associates with minds of
their caliber.’”51 From an economic perspective, the black community
was consigned to do the hard labor that apparently whites, even poor
ones, were too good to do. For example, as Miss Maudie was cleaning
up her yard after her house burned down, Jem asked, “Why don’t you
get a colored man?”52 Moreover, the text also suggested that blacks
should be extremely grateful to take whatever pittance they received as
wages.53
head off for us—you’ve no reason to do that. We still need Cal as much as we
ever did.’
Id. at 156.
47 Id. at 154–55.
48 Id. at 178.
49 MOCKINGBIRD, supra note 2, at 87, 94, 117. Atticus’s representation of Tom Robinson
was criticized by family, friends, and neighbors such as Mrs. Dubose. See id. at 85–86, 94–
96, 118–19. The tension of Atticus’s representation of Tom Robinson is heightened within
his family, and his children take the brunt of it as when Cousin Francis accosts Scout:
‘If Uncle Atticus lets you run around with stray dogs [meaning Dill] , . . . that’s
his business, like Grandma says, so it ain’t your fault. I guess it ain’t your fault
if Uncle Atticus is a nigger-lover besides, but I’m here to tell you it certainly
does mortify the rest of the family—’
‘Francis, what the hell do you mean?’
‘Just what I said. Grandma says it’s bad enough he lets you all run wild, but now
he’s turned out a nigger-lover we’ll never be able to walk the streets of Maycomb
again. He’s ruinin’ the family, that’s what he’s doin.’
Id. at 94.
50 Id. at 231–32.
51 Id. at 233.
52 Id. at 83.
53 See id. at 265–66. The ladies of the missionary circle, meeting after the conclusion of
the Robinson trial, complained that “the cooks and field hands are just dissatisfied, but
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From the perspective of the black community, there was a deepseated sense of dignity and purpose. This is evidenced by the black
community creating their own church immediately after the abolition
of slavery and naming it First Purchase Baptist Church. This designation was chosen because it was the first item the community purchased
for itself after slavery had ended.54 The church also stood as a testament to the community’s ability to organize what is essentially an ongoing business that succeeded in spite of the many ways the community’s very existence was controlled by the white power structure of
Maycomb. Recognizing the great financial need of the Robinson family, Reverend Sykes insisted that the church take up a collection for
Robinson family.55 It was within the church that blacks overcame their
inability to read by the practice of “linin’” the hymns.56 Also, as contrasted to the stereotype of the shiftless, lazy Negro held by the white
community,57 in the community were people who worked hard to take
care of their families. Mrs. Robinson walked miles each day to work,
even when she was threatened by Bob Ewell.58 Others in the black
neighborhood looked after her children while she worked. Tom Robinson demonstrated admirable compassion to Mayella, who seemed to

they’re settling down now—they grumbled all next day after the trial.” Id. at 265. Mrs.
Merriweather suggested that her cook would have been let go if she kept being down in the
mouth by stating, “I tell you if my Sophy’d kept it up another day I’d have let her go. It’s
never entered that wool of hers that the only reason I keep her is because this depression’s
on and she needs her dollar and a quarter every week she can get it.” Id. at 265–67.
54 MOCKINGBIRD, supra note 2, at 134. Harper Lee may have engaged in a little play on
words by possibly alluding to biblical text. See Acts 20:28 (King James) (“Take heed therefore unto yourselves, and to all the flock, over the which the Holy Ghost hath made you
overseers, to feed the church of God, which he hath purchased with his own blood.”); see
also 1 Corinthians 6:20 (King James). The notion of purchase of God is also in the hymn
Blessed Assurance by Fanny J. Crosby. FANNY J. CROSBY, BLESSED ASSURANCE (1873)
(“Heir of salvation, purchase of God . . . .”). Lee is a fan of traditional church hymns as
demonstrated in Go Set a Watchman. See WATCHMAN, supra note 3, at 92–94.
55 MOCKINGBIRD, supra note 2, at 139. Reverend Sykes made sure the congregation
reached that goal of support:
To our amazement, Reverend Sykes emptied the can onto the table and raked the
coins into his hand. He straightened up and said, ‘This is not enough, we must
have ten dollars.’ The congregation stirred. ‘You all know what it’s for—Helen
can’t leave those children to work while Tom’s in jail. If everybody gives one
more dime, we’ll have it—’ Reverend Sykes waved his hand and called to someone in the back of the church. ‘Alec, shut the doors. Nobody leaves here till we
have ten dollars.’
Id.
56 Id. at 137–38, 141.
57 See WATCHMAN, supra note 3, at 179.
58 MOCKINGBIRD, supra note 2, at 285–87.
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be all alone in the world.59
There are other more minor tribes that have a place in Maycomb
and are identified by particular characteristics. Each one is devalued
by the dominant tribe and appears to have a place only at the margins
of the community. Mrs. Dubose could be said to represent three different tribes. First, she represents the challenge of age.60 It appears
that she had no other family, but she was able to stay in her home with
the assistance of a young black woman. Moreover, Atticus, in keeping
with the best traditions of lawyers, assisted her in achieving her endof-life goals, even non-legal ones. Second, it was alleged that Mrs.
Dubose exercised her Second Amendment right to bear arms by customarily keeping a gun on her person. Braxton Underwood, the publisher, also made use of a gun by watching over Atticus as he confronted the Sarum bunch when they were intent on doing harm to Tom
Robinson. The children received air rifles for Christmas one year, but
were stunned to discover that at one time their father had been the best
shot in the county, as he demonstrated by killing a rabid dog. The wise
and safe use of these guns gives the novel its title. Third, Mrs. DuBose
was addicted to pain killers due a previous health challenge.61 She was
determined to leave this world free from addiction. In the tribe of the
aged and infirmed, the values of self-determination and human dignity
are most salient at the end of life’s journey.
There were also various religious tribes in Maycomb. The basic
Baptist and Methodist churches were where the middle-class whites attended. Jem laments when Atticus will not play for the Methodists
against the Baptists in a football game. When Aunt Alexandra moved
in with Atticus, she quickly gained the reputation of a hostess in the
Methodist Church Missionary Society.62 While they also handed out
Christmas baskets to the poor of Maycomb, much of their focus was on
foreign missionary work. There were foot-washing Baptists who condemned others with fundamentalist doctrine.63 There were outliers like

59

Id. at 224–25.
Id. at 122–23. Lee’s description of Mrs. Dubose captured the reality of aging that we
generally do not see until we are faced with it directly, either through a loved one or for
ourselves should we get to that stage of life.
61 Id. at 27. Scout is admonished for pointing her air rifle at Miss Maudie’s rear end. Id.
at 104–5.
62 Id. at 146.
63 Miss Maudie had an apt description of the foot-washers doctrine: “Foot-washers believe
anything that’s pleasure is a sin. Did you know some of ‘em came out of the woods one
Saturday and passed by this place and told me me [sic] and my flowers were going to hell?”
Id. at 49.
60
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the Mennonites64 and apparently a few Jewish people.65
Other outlier tribes include Dolphus Raymond, the apparent local
drunk who was often found stumbling around drinking from a bottle in
a paper sack. But his so-called drinking habit was just a ruse so that
people would leave him alone.66 His life situation was that he was married to a black woman, which was certainly a social taboo and against
the law. He figured that if people condemned him for being a drunk,
they would overlook his marital status.67 Unfortunately, the children
he had were not consigned to either the black or the white tribe, even
though, as Jem declared, having “a drop of Negro blood, that makes
you all black.”68 As mixed-race individuals, however, they were rejected by both tribes.69
Further, throughout the novel there are references to the Confederacy and how The War Between the States continued to have resonance.70 The first American Finch ancestor was Simon Finch, who
bought three slaves and built a substantial cotton operation, establishing the family homestead, Finch’s Landing.71 Except for the land itself,
much of the family wealth was lost during the Civil War.72 One family
member, Cousin Ike Finch, was an active participant in the war, and
often regaled Atticus, Jem, and Scout with stories about the war.73 The
Maycomb Tribune’s editor, Braxton Bragg Underwood, was named after a Confederate general.74 Throughout the novel one senses the intense pride of being Southern.75
Finally, there is the girl tribe, or one might say the female gender
64

MOCKINGBIRD, supra note 2, at 181.
Id. at 167–68.
66 Id. at 228.
67 Id. at 183–84.
68 Id. at 185.
69 Jem explained the tragic existence of mixed-race children who do not belong to a tribe:
“They don’t belong anywhere. Colored folks won’t have ‘em because they’re half white;
white folks won’t have ‘em ‘cause they’re colored, so they’re just in-betweens, don’t belong anywhere. But Mr. Dolphus, now, they say he’s shipped two of his up north. They
don’t mind ‘em up north. Yonder’s one of ‘em.” Id. at 184.
70 At the Halloween pageant, the hallways were full of adults wearing homemade Confederate caps. MOCKINGBIRD, supra note 2, at 296.
71 Id. at 4.
72 Id.
73 Id. at 87.
74 Id. at 178–79.
75 MOCKINGBIRD, supra note 2, at 4. When talking about the difficult chances of winning
the Robinson case, Atticus, comparing it to the Lost Cause, said, “It’s different this
time. . . . This time we aren’t fighting Yankees, we’re fighting our friends. But remember
this, no matter how bitter things get, they’re still our friends and this is still our home.” Id.
at 87.
65
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tribe. It is reflected in Jem’s constant taunts to Scout about how “sometimes you act so much like a girl it’s mortifyin.’”76 Jem, always leading
the children’s adventures, threatened to leave Scout out of the fun if
she acted like a girl.77 Jem, as he is quickly entering manhood, observed the essence of their Aunt Alexander’s project with Scout: “She’s
trying to make you a lady. Can’t you take up sewin’ or somethin’?”78
At the same time, it is also seen in Aunt Alexandra’s insistence that
Scout act and dress like a girl.79 Under her aunt’s tutelage, Scout is
trained to be a lady in terms of the proper role for females in a maledominant society.80 The ever-observant Scout, watching Calpurnia in
the kitchen, made a mental note, “and by watching her [she] began to
think there was some skill involved in being a girl.”81
B.

Watchman
In Watchman, Harper Lee courageously tackles the coming of the
Civil Rights Movement in the 1950s. One must note that Watchman
foreshadows the narrative of Mockingbird by inserting chapters discussing the childhoods of Jem and Scout, placed mostly after the events
explored in Mockingbird. She references the United States Supreme
Court’s decision ending school segregation and the integration efforts
at The University of Alabama.82 While the tribal lines are discussed in
Watchman,83 the principle focus is on the tensions between the white
tribe and the black tribe and the impact the NAACP has had in the rapid
push for equal rights.84 Throughout the work, the white tribe is fearful

76

Id. at 42.
Id. at 45.
78 Id. at 258.
79 Id. at 92.
80 Id. at 261–62. For Scout, watching the interactions of the women of the missionary
circle as they discussed the impact the Robinson case had on the black community, as Mrs.
Merriweather noted, “[n]ow far be it from me to say who, but some of ‘em in this town
thought they were doing the right thing a while back, but all they did was stir ‘em up.” She
was of course referring to stirring up the Negroes. MOCKINGBIRD, supra note 2, at 266.
81 Id. at 131–32.
82 WATCHMAN, supra note 3, at 175.
83 Id. at 29.
84 Id. at 166. Aunt Alexandra marks the source of disequilibrium between blacks and
whites:
That NAACP’s come down here and filled ‘em with poison till it runs out of their
ears. It’s simply because we’ve got a strong sheriff that we haven’t had bad
trouble in this county so far. You do realize what is going on. We’ve been good
to ‘em, we’ve bailed ‘em out of jail and out of debt since the beginning of time,
we made work for ‘em when there was no work, we’ve encouraged ‘em to better
themselves, they’ve gotten civilized, but my dear—that veneer of civilization’s
77
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that blacks are going to take over, and therefore whites must defend
their tribal privileges as Uncle Jack Finch tells Jean Louise: “Baby, all
over the South your father and men like your father are fighting a sort
of rearguard, delaying action to preserve a certain kind of philosophy
that’s almost gone down the drain.”85
Jean Louise gets a dose of the clash between traditional social conventions and the push for full equality when her Aunt Alexandra hosts
a coffee reception for her on her visit to Maycomb.86 All of the women
of background are invited, and Jean Louise seems to have nothing in
common with them. Alexandra is both fulfilling a social tradition by
inviting the women to her home to welcome back Jean Louise and, not
so subtly, encouraging her to return home by showing her what appropriate social friends from her tribe she would find there. Of course, all
of the women show up in their finest dress and separate into subgroups
for the purpose of gossiping.87 Aunt Alexandra bemoans the fact that
the old social order between the tribes has changed in a way that penalizes the white tribe, as she observes, ‘‘Besides being shiftless, now they
look at you sometimes with open insolence, and as far as depending on
them goes, why that’s out.’”88 Of grave concern at the coffee reception
was the fear of interracial mixing, or the effort by some to “mongrelize
the race.”89 Ironically, this fear was grounded in the idea that white
men would be mixing with black women as shown by this colloquy:
“Jean Louise, when I said that I wasn’t referring to us.”
“Who were you talking about, then?”
“I was talking about the—you know, the trashy people. The men who
keep Negro women and that kind of thing.”
Jean Louise smiled. “That’s odd. A hundred years ago the gentlemen
had
colored
women,
now
the
trash
have
them.”
“That was when they owned ‘em, silly. No, the trash is what the
NAACP’s after. They want to get the niggers married to that class and
keep on until the whole social pattern’s done away with.”90

Jean Louise also goes to visit Calpurnia after Zeebo’s son is arrested for manslaughter, causing further disillusionment. She notices a
so thin that a bunch of uppity Yankee Negroes can shatter a hundred years’ progress in five.
Id. at 166.
85 Id. at 188.
86 Id. at 167–169.
87 WATCHMAN, supra note 3, at 166–68.
88 Id. at 166; see also id. at 166–67.
89 Id. at 176.
90 Id. at 177.
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sharp change in how Calpurnia interacts with her.91 Not only has Calpurnia changed physically in her old age, but she acted as if a gulf has
materialized between them, exclaiming: “What’s the matter? I’m your
baby, have you forgotten me? Why are you shutting me out? What are
you doing to me?”92 The heart of the matter apparently is that the racial
tension between the tribes has built up a noxious dividing wall that
symbolizes the new, evolving order where the old conventions of subservience have been washed away. Even the bonds of affection that
once connected Calpurnia to the Finch family93 seem impossible to
hold.94
Jean Louise’s romantic interest in Watchman is Henry Clinton,
who was a life-long friend and is now junior associate to Atticus.
Henry wants to marry her, but she refuses in part because Henry is not
her kind, meaning a member of her tribe. Henry is considered a part of
the white trash tribe and thus is below a Finch no matter how successful
he might become as a lawyer.95 Jean Louise cannot envision herself
settling into the expectant role of a Maycomb housewife like the young
women who attended the coffee held for her.96 Henry is following in
Atticus’s footsteps as a lawyer and a member of a local group dedicated
to preserving the world Lee crafts in Mockingbird, where each tribe had
it designated place.
In Watchman, the tribal tension is further demonstrated when Atticus and Henry not only attend but also lead the meeting of the Citizens’ Council, a group committed to maintaining segregation between
the white tribe and the black tribe.97 Jean Louise surreptitiously observed a Sunday afternoon meeting of the Citizens’ Council at which
the guest speaker spewed the most vile, racist diatribe that she had ever
heard.98 What was equally shocking was that it seemed that all of the
91

Id. at 159–60.
WATCHMAN, supra note 3, at 159.
93 Id. at 158.
94 When Jean Louise visited Calpurnia to encourage her that Atticus had agreed to represent Calpurnia’s grandson, Jean Louise was taken aback by the chilling formality with
which the two interacted: “Jean Louise stared open-mouthed at the old woman. Calpurnia
was sitting in a haughty dignity that appeared on state occasions, and with it appeared
erratic grammar. Had the earth stopped turning, had the trees frozen, had the sea given up
its dead, Jean Louise would not have noticed.” WATCHMAN, supra note 3, at 159.
95 Id. at 36–37.
96 Id. at 15.
97 Id. at 103.
98 Lee sums up the speaker’s remarks as follows:
[H]is main interest today was to uphold the Southern Way of Life and no niggers
and no Supreme Court was going to tell him or anybody else what to do. . . . [A]
race as hammerheaded as . . . essential inferiority . . . kinky woolly heads . . .
92
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white men of Maycomb, both those of prominence and those of trash,
were in attendance.99 Each was committed to the philosophy of “segregation today, segregation tomorrow, segregation forever” that
formed the governmental frame of Governor George Wallace in
1960.100
Atticus justifies his participation as one in which he is fighting the
Supreme Court’s interference with the affairs of Alabama.101 Moreover, from Atticus’s perspective, contrary to agitation of northern influences in the guise of the NAACP, blacks were not ready for civil rights.
He tells Scout that the reason he will represent Zeebo’s son in the manslaughter case was because he did not want their lawyers coming to
Maycomb to push their civil rights agenda as they did in Abbottsville.
He sums up his rationale as follows:
Honey, you do not seem to understand that the Negroes down here are
still in their childhood as a people. You should know it, you’ve seen
it all your life. They’ve made tremendous progress in adapting themselves to white ways, but they’re far from it yet. They were coming
along fine, traveling at a rate they could be absorbed, more of ‘em voting than ever before. Then the NAACP stepped in.”102

From this moral framework, Atticus argues for supremacy of the
white tribe103 and the need for caution in introducing full citizenship to
Negroes. For example, he is frightened of the possibility that Negroes
with full voting rights would take over the government at a moment in
time when they do not have capacity to handle such powerful responsibility.104
For Jean Louise, this cuts against everything she learned growing
still in the trees . . . greasy smelly . . . marry your daughters . . . mongrelize the
race . . . mongrelize . . . mongrelize . . . save the South . . . Black Monday . . .
lower than cockroaches . . . God made the races . . . nobody knows why but He
intended for ‘em to stay apart . . . if He hadn’t He’d’ve made us all one color . . .
back to Africa.
Id. at 108.
99 Id. at 103, 110.
100 Governor George Wallace, Inaugural Address (Jan. 14, 1963).
101 For Atticus, the critical problem is that the Supreme Court is oppressing state’s rights
by forcing integration of schools. WATCHMAN, supra note 3, at 245.
102 WATCHMAN, supra note 3, at 246–47(internal quotations omitted).
103 Jean Louise, in her discourse with Atticus, observes that while growing up, she was
never exposed to the theory of white superiority. Id. She declares:
I mean I grew up right here in your house, and I never knew what was in your
mind. I only heard what you said. You neglected to tell me that we were naturally better than the Negroes, bless their kinky heads, that they were able to go
so far only, you neglected to tell me what Mr. O’Hanlon told me yesterday.
Id. at 247 (emphasis added).
104 Id. at 246–47.
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up in Atticus’s house. First, she had grown up around black people and
was taught to treat all people with respect.105 She heard, apparently for
the first time, someone in her family use the word “nigger”.106 Even if
another person, even a black person, was not in the same social class
as she was, she was still taught to not mistreat anyone. She reflected,
“That is the way I was raised, by a black woman and a white man.”107
Second, Atticus had practiced law and insisted to his children that our
country’s founding principle was true: “All men are created equal.”108
These two ideals framed her worldview109 and she could not reconcile
it with the hatred spewed by the Citizens’ Council and by Atticus, Aunt
Alexandra and Henry.
C. Tribal Territories
In Harper Lee’s novels the tribes are the sources of the tensions
that structure the plots. It is within the tribe that the individuals form
their basic identities and alliances. There is a clear hierarchy, and everyone must stay in their allotted spaces, both geographical and social.
Each tribe has separate physical, symbolic space. The middle class
white tribe lives mostly in town, possibly reflective of their founding
heritage. The poor white tribe not only lives far out in the country, but
also lives off of the land to the fullest extent possible. The trashy white
tribe lives at the dump and the black tribe lives just beyond the dump,
which feels like a no man’s land where no one else wants to live. These
residential segregation patterns are still with us today and impact everything from investment to social services, education, health care, and
economic opportunity. In so many ways, the current efforts at criminal
justice reform consider the residential spaces: there is violent crime in
the inner city or meth and prescription drugs in the rural places.
Tribal spaces also dictate opportunities for social advancement. In
Old Sarum the residents scratch out a living by tenant farming, and the
children may miss schooling because they have to help with the crops.
In Watchman, they have new opportunities as industries spring up in
and around Maycomb in the 1940s and 50s. One notes that many of
the young families have moved into new, modest income communities,
which are no doubt financed by the Veteran’s Housing Authority. The
established tribes must make room for these newcomers.
Finally, one should note the temporal aspect of Lee’s novels.
105
106
107
108
109

Id. at 178–79.
Id. at 178.
WATCHMAN, supra note 3, at 179
THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
WATCHMAN, supra note 3, at 177–78.
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Mockingbird is set during the Depression and between the World Wars.
The social and legal structures have been firmly established and, while
there have been efforts to achieve equal rights, the full grassroots efforts have not been fully emerged. During both World Wars, members
of the black tribe have served with valor in the armed services. Mrs.
Eleanor Roosevelt has visited Alabama and taken a flight with the
soon-to-be-famous Tuskegee Airman. During the Korean War, the
armed services are integrated, and there is only one tribe in the military.
Having fought for freedom around the world, the black tribe will now
fight for freedom at home.
When individuals, or even a whole tribe, attempt to step out of
their places, chaos ensues as the tribes struggle to adjust either to return
the status quo or to accommodate a changing social order. In Mockingbird, a black man is falsely accused of a crime by a white woman
and her father. Mayella demands protection in order to maintain the
narrative of white-woman purity. It is the children who perceive the
injustice in the resulting sacrifice of Tom Robinson as the various white
tribes stick together. In Watchman, the black tribe and the white tribe
struggle over the meaning of the Constitution. The Supreme Court has
ordered school desegregation and the white tribe gathers to protect their
social hierarchy under the guise of states’ rights. The black tribe, assisted by Northern interlopers, the NAACP, are beginning to demand
full and equal rights with the other tribes. They seek to vote, serve on
juries, and obtain the fruits of an education system that previously favored the white tribe.
THE HUMAN TRIBE
What inspires me about Watchman and Mockingbird is Lee’s
drawing a map for us to get out of our tribal dilemmas. In Mockingbird,
after Jem describes the various Maycomb tribes, Scout speaks in reference to her friend Walter Cunningham, with whom Aunt Alexandra
refuses to let her play. They had been pondering the question of how
folks get sorted into tribes. One mark is whether or not they could read
(the Ewells could not) or how long they have been reading (the Cunningham’s had only recently started learning to read). While her Aunt
Alexander thinks Walter is trash, Scout has her own opinion about the
intelligence of Walter Cunningham:
No, everybody’s gotta learn, nobody’s born knowin’. That Walter’s
as smart as he can be, he just gets held back sometimes because he has
to stay out and help his daddy. Nothin’s wrong with him. Naw, Jem,
I think there’s just one kind of folks. Folks.
....
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[Jem:] That’s what I thought, too. He said at last, when I was your age.
If there’s just one kind of folks, why can’t they get along with each
other? If they’re all alike, why do they go out of their way to despise
each other? Scout, I think I’m beginning to understand something. I
think I’m beginning to understand why Boo Radley’s stayed shut up in
the house all this time . . . it’s because he wants to stay inside.110

Harper Lee’s theme then is that we are all alike, and it is only children who seem to still be able to ask that all important question about
why we cannot all get along and not despise each other. In Atticus’s
summation to the jury, he notes that Tom is human. We seem to forget
this as we grow older, when our “instincts catch up to us.” In her argument with Atticus, Jean Louise posits that, even if they assume certain facts about Negroes, there is one ultimate fact that must be considered: “We’ve agreed that they’re backward, that they’re illiterate, that
they’re dirty and comical and shiftless and no good, they’re infants and
they’re stupid, some of them, but we haven’t agreed on one thing and
we never will. You deny that they’re human.”111
Atticus, in defending his stand for segregation, asks Jean Louise,
“Then let’s put this on a practical basis right now. Do you want Negroes by the carload in our schools and churches and theaters? Do you
want them in our world?”112 Her response hits at the heart of the matter:
“They’re people, aren’t they? We were quite willing to import them
when they made money for us.”113
Jean Louise makes the case that even if blacks might not be as
advanced as whites, they have the right to “the same opportunities anyone else has, they’re entitled to the same chance.”114 Moreover, she
firmly believes that justice, as dispensed in the courts, ought to be a
living concept—not merely something discussed in theory.115 She
brings forward a lesson she learned in her childhood:
I heard a slogan and it stuck in my head. I heard “Equal rights for all;
special privileges for none,” and to me it didn’t mean anything but
what it said. It didn’t mean one card off the top of the stack for the
white man and one off the bottom for the Negro.116

Harper Lee, with a focus on blacks as humans, could have been
referencing the Declaration of Independence’s ideal that “All men are

110
111
112
113
114
115
116

MOCKINGBIRD, supra note 2, at 260 (internal quotations omitted).
WATCHMAN, supra note 3, at 251 (emphasis added).
Id. at 245.
Id. at 246.
Id.
Id. at 248.
Id. at 242.
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created equal.”117 Hence, no matter one’s tribal affiliation, the ideal
applies to all, and it is this fundamental truth that Jean Louise is standing on in her confrontation with Atticus and further reflects the lessons
Lee is attempting to teach.
One such lesson comes from Atticus. He says that to understand
a person, you have to sometimes get into their skin and walk around
and see the world from their perspective.118 If this idea applied to black
people, what would it be like to live in their skin? How would it feel
to be perpetually disrespected, discounted, and denied basic human decency? How could you cure the problem of one tribe oppressing another tribe? Jean Louise has the following proposal:
I wonder what would happen of the South had a “Be Kind to the Niggers Week?” If just one week the South would show them some simple, impartial courtesy. I wonder what would happen. Do you think
it’s give’em airs or the beginning of self-respect? Have you ever been
snubbed, Atticus? Do you know how it feels? No, don’t tell me
they’re children and don’t feel it: I was a child and felt it, so grown
children must feel, too. A real good snub, Atticus, make you feel like
you’re too nasty to associate with people. How they’re as good as they
are now is a mystery to me, after hundred years of systematic denial
that they’re human. I wonder what kind of miracle we could work with
a week’s decency.119

This notion of offering common decency to all is reflective of the
Biblical ideal: “Do unto others as you would have other do unto you.”
If we step out of the boundaries of our respective tribes and see the
world as other tribes might, we might recognize the common challenges, hopes, dreams, and realities that all people share. The essence
of seeing someone else’s humanity is to recognize that person is human, with strengths and weaknesses, and with pride and prejudices.
We are all flawed, as Jean Louise discovers about her father in Watchman. But if you walk around in another person’s skin for a moment,
and see the humanity in that person, we will each find a genuine respect
for each other. We might just get to a place that if we work together;
we might all improve the quality of life in whichever tribal community
we inhabit.
A second lesson at the heart of Watchman is that Jean Louise is
basically colorblind. She sees the humanity in each member of the various tribes. Her Uncle Jack states it plainly:
“You’re color blind, Jean Louise,” he said. “You always have been,
you always will be. The only differences you see between one human
117
118
119

THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
MOCKINGBIRD, supra, note 2, at
WATCHMAN, supra note 3, at 252.
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and another are differences in looks and intelligence and character and
the like. You’ve never been prodded to look at people as a race, and
now that race is the burning issue of the day, you’re still unable to think
racially. You see only people.”120

That is why she enjoyed going to Calpurnia’s church and wanted
to visit her home. It is also why she can live in New York and not be
phased in the least about moving to a diverse environment. Her one
drawback is that she has in many ways acquired Maycomb’s usual disease by buying into the narrative that blacks are either backwards or
have not yet progressed enough in acquiring the requisite background
built on education, experience in participating in general society, and
the ultimate blindness that comes with romantic love with a person who
is different.121
Colorblindness is more of a concept that permits one to see a
neighbor on the street, no matter the tribe, and actually see that individual. Scout saw it clear when she just saw “folks.” While all of us
have different and unique qualities, at the core we are human. As Terence said, “I am a man, I consider nothing that is human alien to me.”122
The challenge for Jean Louise, and for all of us, is to maintain that perspective in a world of cyberbullying, tribal warfare, and jihadist terrorism. The compassion that is needed when considering whether to allow
Syrian refuges into the state of Alabama must be animated by seeing
them as human. If we build walls and say “you can’t come in,” then
certainly it is incumbent that we work even harder to aid in the amelioration of the horrible situation in which they find themselves: a tribe
without a safe space to live.
A CONTEMPORARY REFLECTION ON TRIBES
Tribes in Lee’s work serve as a metaphor for a society’s social
structure and reflect a number of realities that have contemporary resonance. First, by Lee’s account, Maycomb’s social order is structured
to maintain the dominant tribe’s power and subordination of the other
tribes. Specifically, white supremacy is the operative value maintaining the economic, social, and political control over the black citizens.
Stated another way, blacks are not even recognized as citizens at all.

120

Id. at 270.
Jean Louise proclaims to her Uncle Jack about how white supremacists use sex as a
trope to bolster the argument for segregation: “But, Uncle Jack, I don’t especially want to
run out and marry a Negro or something.” Id. at 270.
122 See Elisha Goldstein, Nothing That is Human is Alien: Maya Angelou and Terence,
MINDFULNESS & PSYCHOTHERAPY (Mar. 28 2011), http://blogs.psychcentral.com/mindfulness/2011/03/nothing-that-is-human-is-alien-may-angelo-and-terence/.
121
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The Maycomb justice system seems designed to place blacks disproportionately in jail. For example, note the reluctance to place Boo
Radley in jail because he would be the only white person in the jail.
Today, this is evident in our discourse on policing and the disparate treatment black citizens receive. At the heart of the Black Lives
Matter movement is the fact that too many unarmed black men are being killed in encounters with the police force. Moreover, African
American males, especially young ones, are disproportionately represented in the criminal justice system. Too many who are under the age
of majority are charged as adults and placed in adult jails where they
are subjected to physical and sexual abuse. Juveniles who are confined
in the system may find themselves in solitary confinement for long periods of time facing psychological and emotional damage. Accordingly, there is a “tribe” that society must recognize is in need of attention.
Secondly, Lee’s focus throughout Mockingbird is children, poverty, and education. Poverty burdens the children of Maycomb as the
Depression’s impact causes a variety of deprivations. Money is scarce
and families struggle to put food on the table. Atticus informs his children that, even with his professional career, they too are poor, although
not as poor as the folks in the country. Currently, around 27% of Alabama’s children live in poverty, with rates for African Americans and
Hispanics at over 44%.123 Approximately 26% of Alabama’s children
face food insecurity, defined as “a lack of access, at times, to enough
food for an active, healthy life for all household members and limited
or uncertain availability of nutritionally adequate foods.”124
Education is an important value in the novel, but it is clear that
Maycomb struggles to provide an adequate education. Moreover, these
efforts apply only to the white community. Lee leaves out any mention
of education in the black community. Calpurnia and her son are selftaught readers. Educational achievement is still a challenge for Alabama today. Only 38.3% of fourth graders in Alabama have demonstrated reading proficiency.125 That number increases to 47.9% for
eighth graders. 126 On the other hand, math proficiency for fourth graders was measured at 45.1% and decreases to 28.7% for eighth graders.127 On a positive note, graduation rates have increased over the past
123

Children, 2015 Alabama Kids Count Data Book, VOICES FOR ALABAMA’S CHILDREN,
50 (2015), boldgoals.org/wp-content/uploads/Kids-Count-Data.pdf [hereinafter, VOICES].
124 Id. at 59.
125 Id. at 28.
126 Id.
127 Id.
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few years to about 86% in the 2013–2014 school year.128 What is clear
is that early education is the critical key to success in school and to
overcoming the achievement gap that persists as a result of poverty, as
noted by Voices for Alabama’s Children:
Access to high-quality early learning opportunities can make the difference in whether a child is successful in K–12 education and beyond.
Equipping children with tools they need to succeed socially, emotionally and academically will help diminish the effects of poverty. Children will be ready for school and ready to learn. They will be more
likely to meet educational milestones (such as reading on grade level
by the end of third grade), less likely to repeat grades and more likely
to graduate.129

This commitment to providing quality education is further reflected in
the Alabama State Board of Education’s strategic initiative, called Plan
2020, with the goal of preparing Alabama’s students for college and
career and life.130
The children are impacted emotionally and psychologically by the
events in the story. Jem, who is growing into adolescence, cries for the
injustice done to Tom Robinson. The impact of the trial makes Dill
physically ill. Dolphus Raymond comments on this phenomenon:
He jerked his head at Dill: “Things haven’t caught up with that one’s
instincts yet. Let him get a little older and he won’t get sick and cry.
Maybe things’ll strike him as being—not quite right, say, but he won’t
cry, not when he gets a few more years on him.”131

Scout is perplexed by this comment and wonders what Mr. Raymond
means by crying. Raymond’s answer is profound: “Cry about the simple hell people give other people—without even thinking. Cry about
the hell white people give colored folks, without even stopping to think
that they’re people too.”132 This is the essence of tribalism at its worst:
when we act without realizing we are treating members of other tribes
in a manner that denies their humanity.
In our society today, we too often fail to notice the “simple hell”
that some of our tribes experience. For example, there is a tribe of
children who live in poverty or in areas of low-income who are often
confronted with a social environment that produces limited opportunities for economic advancement and higher rates of crime, abuse, and
violence. Witnessing such despairing circumstances has profound and
128

Id.
VOICES, supra note 116, at 25.
130 See generally, Plan 2020, ALABAMA STATE BOARD OF EDUCATION, (Aug. 4, 2016),
www.alsde.edu/sec/rd/Plan%202020/Alabama%20plan%202020.pdf.
131 MOCKINGBIRD, supra note 2, at 229.
132 Id.
129
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lasting consequences for children, as noted by Voices for Alabama’s
Children:
Living in underserved neighborhoods can intensify opportunity gaps
further isolating families from mainstream society, social networks
and stable jobs. Such neighborhoods typically have limited public resources, economic investment and political power ultimately reducing
the hope for positive change. As such communities often see an increased number of violent crimes, children are likely to suffer psychological problems . . . leading to trouble in school and increasing a
child’s risk of dropping out of school.133

CONCLUSION
We who are lawyers tend towards leadership in our communities,
for better or for worse. During the summer of 2015, as South Carolina
debated whether to remove the Confederate flag from the state capitol
grounds, the matter was decided in part by the speech of legislator
Jenny Horne, who is also a lawyer and a direct descendent of Jefferson
Davis. Her impassioned plea called her fellow lawmakers to rise to a
higher calling in the memory of their fallen comrade, Rev. Clementa
Pinckney, and to “do something meaningful such as take a symbol of
hate off these grounds on Friday.” She demonstrated the love for her
fellow humans in the spirit of Dr. Martin Luther King Jr.:
Now let me suggest first that if we are to have peace on earth, our
loyalties must become ecumenical rather than sectional. Our loyalties
must transcend our race, our tribe, our class, and our nation; and this
means we must develop a world perspective. No individual can live
alone; no nation can live alone, and as long as we try, the more we are
going to have war in this world. Now the judgment of God is upon us,
and we must either learn to live together as brothers or we are all going
to perish together as fools.134

When it comes to respecting the diverse tribes, perhaps another
philosopher said it best. Educator and television producer Fred Rogers
said at a commencement speech at Middlebury College in 2001: “I believe that appreciation is a holy thing that when we look for what’s best
in a person we happen to be with at the moment, we’re doing what God
does all the time. So in loving and appreciating our neighbor, we’re
participating in something sacred.”135 When we interact with our clients, opposing counsel and their clients, with court personnel, and
133

VOICES, supra note 116, at 49.
DR. MARTIN LUTHER KING, JR., TESTAMENT OF HOPE: THE ESSENTIAL WRITINGS AND
SPEECHES OF MARTIN LUTHER KING, JR. 253 (James M. Washington ed., 1986) (emphasis
added).
135 Fred Rogers, Address at Middlebury College Commencement, (May 27 2001),
134
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judges, and when we help solve the difficult problems of life, we are
doing sacred work. Every participant deserves to be appreciated, especially when we have contrary views and values with them. Each one
of them is a full member of the human tribe.

http://archive.org/details/rogers_speech_5_27_01.
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THE MOCKINGBIRD’S BRIEF
MARY ELLEN MAATMAN1
INTRODUCTION
Harper Lee studied law as an undergraduate at the University of
Alabama, but dropped out and never finished her degree. Thus, the
author of a book that has inspired many legal careers never actually
practiced law. Instead, she published To Kill a Mockingbird (hereinafter “Mockingbird”) and then largely vanished from the public eye. She
would later say that she never wrote anything else to avoid “the pressure and publicity” she experienced with Mockingbird, and asserted
that “I have said what I wanted to say and I will not say it again.”2 The
truth of both assertions is more complex than that, but this brief article
will focus on just what it was Harper Lee wanted to say in Mockingbird
and why she said it in the way that she did.
This analysis is possible due to the July 2015 publication of Go
Set A Watchman (hereinafter “Watchman”). Perhaps Watchman should
never have been published,3 but it is nevertheless invaluable as an aid
to understanding Mockingbird. This understanding starts with the
recognition that Mockingbird is not a prequel to Watchman. Thus, the
Atticus of Mockingbird is not the Atticus of Watchman. Instead,
Watchman’s Atticus is a different person altogether, though both were
inspired by Lee’s real life father, Amasa Coleman Lee (known as A.C.
Lee).
Once Watchman is understood as a draft that Lee substantially reworked until it became Mockingbird, comparing the two books is
deeply instructive. It is generally agreed that Harper Lee wrote a far
1

Professor of Law, Delaware Law School of Widener University. B.A. in English Literature, Swarthmore College, 1981; J.D. University of Pennsylvania, 1985.
2 See Paul Toohey, Miss Nelle in Monroeville, THE DAILY TELEGRAPH (July 31, 2011,
12:00AM),
http://www.dailytelegraph.com.au/the-town-where-a-mockingbirdlives/story-fn6b3v4f-1226104905164.
3 Many criticized the decision to publish Watchman and questioned whether Ms. Lee
could meaningfully assent to the decision. See, e.g., Alexander Alter, Harper Lee, Author
of ‘To Kill a Mockingbird,’ Is to Publish a Second Novel, N.Y. TIMES (Feb. 3, 2015),
http://www.nytimes.com/2015/02/04/books/harper-lee-author-of-to-kill-a-mockingbirdis-to-publish-a-new-novel.html?_r=0; Neely Tucker, To Shill a Mockingbird: How a Manuscript’s Discovery Became Harper Lee’s ‘New’ Novel, WASH. POST (Feb. 16, 2015),
https://www.washingtonpost.com/lifestyle/style/to-shill-a-mockingbird-how-the-discovery-of-a-manuscript-became-harper-lees-new-novel/2015/02/16/48656f76-b3b9-11e4886b-c22184f27c35_story.html.
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better book when she revised her Watchman text and transformed it
into Mockingbird. This article concurs with that consensus, but compares the books to more deeply understand Lee’s purposes and achievements in creating Mockingbird. Specifically, I contend that Mockingbird can be understood as the “brief” written to make the case that
Watchman stated: the massive resistance movement of the 1950’s4 was
wrong. When considered as a kind of brief for the Watchman case,
Mockingbird’s plot and substance suggest that Lee carefully considered
her prospective readers and framed her Mockingbird text in terms that
might positively influence her audience.
In fact, Lee’s book ultimately touched many readers, from the era
of massive resistance and in the decades since. It is “a perennial best
seller,” regarded as “a singular American literary masterpiece.”5 It
“has never been out of print, with more than 40 million copies sold in
at least 40 languages. Major polls have ranked it close behind the Bible
as one of the most influential books ever written.”6 In a sense, the reclusive woman who never practiced law wrote one of the most influential “briefs” of the late 20th century.
Part I of this article examines the rhetorical situation Harper Lee
confronted as she wrote Watchman and then transformed it into Mockingbird. This situation is defined by considering Harper Lee and her
upbringing, her audience in the Deep South, and the need to speak to
that audience as the White Citizens’ Council took hold in the region.
Part II considers Watchman as Lee’s first attempt to respond to her rhetorical situation by examining her account of the Council movement’s
purposes, methods, and rhetoric, and her morality-based counterargument to the movement. Parts III and IV will consider how Mockingbird
works as “the Mockingbird’s brief,” with which Harper Lee seized the
rhetorical situation with a fairness argument calculated to win over her
audience. Finally, this article will conclude with closing thoughts on
the effectiveness of the Mockingbird’s brief.
I.

THE RHETORICAL SITUATION

In a 1963 interview, Harper Lee said she wrote Mockingbird “‘as
a plea for something, a reminder to people at home.’”7 This statement
4 This movement actually continued beyond the 1960s, but Lee was speaking to the times
in which she wrote Watchman and Mockingbird, which was approximately 1955 or 1956
to 1959.
5 See Alter, supra note 5.
6 Elaine Woo & Valerie J. Nelson, Harper Lee, Author of Classic Novel ‘To Kill a Mockingbird,’ Dies at 89, L.A. TIMES (Feb. 19, 2016, 8:35 AM), http://www.latimes.com/entertainment/music/la-me-harper-lee-dies-20160219-story.html.
7 See CHARLES J. SHIELDS, MOCKINGBIRD: A PORTRAIT OF HARPER LEE 223 & 304 n.43
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suggests that Harper Lee first created Watchman and then Mockingbird
to address a particular rhetorical situation facing the South and the nation. A “rhetorical situation” is “‘the context in which speakers or writers create rhetorical discourse.’”8 A writer might respond to that context by “see[ing] a need to change reality and see[ing] that the change
may be effected through rhetorical discourse.”9 Thus, “discourse” may
be regarded as “rhetorical” if it “functions (or seeks to function) as a
fitting response to a situation which needs and invites it.”10
At first glance, a novel seems an unlikely rhetorical discourse
mechanism, at least by the standards of theorists like the groundbreaking Lloyd Bitzer, who introduced modern rhetorical situation theory.11
Nonetheless, a novel can work as rhetorical discourse. As John Rodden
suggests, stories can operate as rhetoric that is “more full-bodied” than
discourse traditionally labeled as rhetoric, “and even impassioned.”12
Rodden argues that “the narration/argument distinction is a matter of
emphasis, with a Henry James story (or any formalist narrative) closer
to the narration pole and an essay/editorial closer to the argument
pole.”13 Thus, a narrative work—such as a novel—might “argue a
case.”14 Rodden further contends that even a work of fiction that does
not “argue” by “advanc[ing] logical appeals” might function as a persuasive rhetorical device by inviting us to “enter a world that is animated by [particular] values.”15
In this sense, I contend that Harper Lee intended both Watchman
and Mockingbird to operate as persuasive rhetorical narratives. Despite
Lee’s apparent assent to Watchman’s publication as a separate work, it
seems most reasonable to regard Watchman as Lee’s first attempt to
persuasively address the “rhetorical situation” presented by the Deep
South’s massive resistance to the Supreme Court’s desegregation deci-

(2006).
8 Keith Grant-Davie, Rhetorical Situations and Their Constituents, 15 RHETORIC REV.
264, 265 (1997) (quoting Lloyd F. Bitzer, The Rhetorical Situation, 1 PHIL. & RHETORIC 1
(1968), who conceptualized and coined the phrase “rhetorical situation”).
9 Id.
10 Lloyd F. Bitzer, The Rhetorical Situation, 1 PHIL. & RHETORIC 1, 6 (1968).
11 See, e.g., id. at 2 (pointing to the Declaration of Independence, the Gettysburg Address,
Churchill’s address at Dunkirk, and John F. Kennedy’s Inaugural Address as exemplars of
responses to a rhetorical situation, in which the writer seizes an “opportunity to speak on
some urgent matter”).
12 John Rodden, How Do Stories Convince Us? Notes Towards a Rhetoric of Narrative,
35 COLL. LITERATURE 148, 151 (2008).
13 Id. at 152.
14 Id. at 155 (internal citations omitted).
15 Id. at 165–66.
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sions, with Mockingbird being her revised—and much improved—response to that rhetorical situation. If understanding the “rhetorical situation” that produces an object of rhetoric helps us to analyze and understand that object’s rhetoric,16 I conclude that understanding the
rhetorical situation that produced Watchman and Mockingbird not only
helps us to understand each work, but also reveals Mockingbird as the
persuasive brief for the case that Watchman attempted to present.
Looking at Mockingbird in this way, we can see the magnitude of Lee’s
accomplishment in moving from Watchman to Mockingbird, and conclude that Lee was—in her way—a highly accomplished advocate.
True, she wrote only one “brief,” but it has had an enduring impact.
A. Harper Lee and Her Rhetorical Situation
Consideration of the rhetorical situation poses an important starting point for understanding a work responding to that situation. Bitzer
argues that “there are three constituents of any rhetorical situation: . . .
exigence . . . audience . . . and the constraints which influence the rhetoric and can be brought to bear upon the audience.”17 By “exigence,”
Bitzer meant some state of affairs comprising “an imperfection marked
by urgency; . . . something waiting to be done, a thing which is other
than it should be.”18 The “audience” in a rhetorical situation “consists
only of those persons who are capable of being influenced by discourse
and of being mediators of change”;19 in other words, a proper rhetorical
situation will be one in which the writer/speaker can work upon the
exigence that prompted her speech by influencing readers who can act
upon the exigence. As for “constraints,” Bitzer speaks of “persons,
events, objects, and relations which are parts of the situation because
they have the power to constrain decision and action needed to modify
the exigence.”20
To understand why Harper Lee likely saw the Deep South’s massive resistance to the desegregation as a matter of “exigency,” I will
briefly consider Harper Lee as the writer/speaker, her audience, and the
exigence (and its constraints) that Lee faced to reach her audience.

16 See Bitzer, supra note 12, at 3 (contending that “[r]hetorical works . . . obtain their character from the circumstances of the historic context in which they occur.”).
17 Id. at 6 (italics in original).
18 Id.
19 Id. at 8.
20 Id.
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1.

The Writer/Speaker: Harper Lee
Famously reclusive, Harper Lee never authorized a biography;21
she gave her last interviews in 1964.22 Nonetheless, Charles J. Shields
wrote a well-regarded biography of Lee,23 and some clues to her character relevant to her rhetorical situation may be gleaned from Shields’
work and other sources, as well as from the milieu in which she came
of age.
Like Scout in Mockingbird, Harper Lee was a child in the late
1920s and 1930s. The latter decade saw the Great Depression and the
New Deal, which brought both great poverty and a glimmer of liberalism to Alabama. These two developments were related. Economic
circumstances rendered “[m]any southerners . . . so desperate that they
were ready to cast off the cultural folkways of centuries—at least temporarily—in the cataclysm that was the Great Depression.”24 A strain
of progressive thought and action arose, with spokespeople like newspaperman Virginius Dabney, who “endorsed the right of workers to organize unions . . . [and] regularly and forcefully expressed his editorial
disgust with lynching and the Klan, and . . . gave strong support to the
anti-poll-tax and anti-lynching movements.”25 Along with Dabney,
“the new progressives were calling on their homeland to abandon the
myths of the Old South, to surrender false pride and complacency, and
to begin the task of self-renewal.”26 By the 1940s, southern liberal Aubrey Williams “thought he saw a ‘bottom deep awakening . . . an unmistakable assertion of decency and a turning on people who live by
exploiting hatred, religious bigotry, by trading in people’s prejudices
and fears.’”27
Perhaps the era’s relative progressivism flavored Lee’s perception
of her father and her upbringing in small-town Monroeville, Alabama.
21 See Diane McWhorter, Harper Lee, the National Antidote, SLATE (April 8, 2016, 9:51
AM),
http://www.slate.com/articles/arts/books/2016/04/harper_lee_s_friend_diane_mcwhorter_plumbs_the_author_s_mysteries_in_the.html.
22 See
Thomas Mallon, Big Bird, THE N. YORKER (May 29, 2006),
http://www.newyorker.com/magazine/2006/05/29/big-bird.
23 See Alexandra Alter, Harper Lee Biographer Charles Shields on His Latest Edition,
Books, N.Y. TIMES (April 25, 2016), http://www.nytimes.com/2016/04/26/books/harperlee-biographer-charles-shields-on-his-latest-edition.html?_r=0&mtrref=query.nytimes.com&gwh=35B8E4CCD53B5919B53A7CAF3773253E&gwt=pay (“hailed as the
definitive study of the famously private author”).
24 See GLENN FELDMAN, THE IRONY OF THE SOLID SOUTH: DEMOCRATS, REPUBLICANS,
AND RACE, 1865–1944, 91 (2013).
25 See JOHN EGERTON, SPEAK NOW AGAINST THE DAY: THE GENERATION BEFORE THE
CIVIL RIGHTS MOVEMENT IN THE SOUTH 138 (1994).
26 Id. at 74.
27 FELDMAN, supra note 26, at 164.
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A.C. Lee’s editorials in the Monroe Journal espoused “support for racial segregation, wistfulness for the vanquished Confederacy and a
strict brand of conservatism.”28 At the same time, A.C. Lee’s views
could be eclectic. He editorialized against a federal anti-lynching bill,
but also “editorialized against lynchings,” and “sometimes ran positive
news stories about Monroe County’s black community on the front
page.”29
Such paradoxical thinking seems to have run through Monroeville’s business community. It seems highly likely that a man who supported segregation would equally oppose interracial common law marriage, yet A.C. Lee and many other Monroeville businessmen looked
the other way when Ben Watts, a white man of some means, cohabited
with Nazarine Parker, an African American woman.30 A local banker
named Dees wrote Watts’ will in accordance with his wishes to leave
his estate to Ms. Parker.31 Dees recalled that Watts told him:
‘I want to leave what I have for this Negro woman that has been taking
care of me all the time. You know how white people are about Negroes,
and I want to be sure this thing is handled right because I want her to
have what I’ve got . . . I want to see that she gets it, and I want to see
that some white man sees that she does get it.’32

Dees was not alone in helping Watts. At Watts’ request, A.C. Lee
examined the will Dees had prepared, and assured Watts that “it was
quite sufficient to carry out his wishes.”33 Lee further assisted Watts
by preparing a deed reserving a life estate to convey Watts’ land to Ms.
Parker.34 When Watts’ family challenged probate of the estate, Lee
calmly testified as to Watts’ sound mind and determination; for that
matter, banker Dees testified likewise.35
Whatever the parental and community influences upon her, Lee
was a nonconformist at heart. Shields describes her as a child “so un-

28

Associated Press, Writings of Harper Lee’s Dad Reveal Atticus Finch’s Conflict,
TAMPA BAY ONLINE (Sept. 19, 2015), http://www.tbo.com/lifestyle/writings-of-harperlees-dad-reveal-atticus-finchs-conflict-20150919/.
29 Id.
30 See Dees v. Metts, 17 So. 2d 137, 141 (Ala. 1944) (“[S]o far as the business men with
whom he came in contact . . . are concerned, he was not ostracized, but continued to enjoy
their confidence and continued to carry on business with them as usual.”).
31 Id. at 139.
32 Id. at 140–41.
33 Id. at 138.
34 Id. at 138–39.
35 Id.
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conventional at every turn that she left her teachers and classmates feeling nonplussed.”36 As an adolescent she “ignored conventions that applied to most girls.”37 By the time she was in college, “[n]ot even the
approach of a social event could force Nelle to conform.”38 Lee used
“salty language,” smoked, did not care about her looks or clothing, and
was “‘unpretentious.’”39 As Charles Shields put it in his accounting of
her year at a women’s college: “Nelle Lee was different . . . in a manner that ignored convention, which could be interpreted as a kind of
backhanded insult to everything these young ladies stood for.”40 The
following year, Lee transferred to the University of Alabama; there, she
initially fit in no better than she had the year before, but then found her
niche with the student newspaper writers.41 “‘Her specialty was debunking, taking quick sharp jabs at the idols and mores of the time and
place.’”42
During Lee’s college years, whatever liberalism existed in Alabama during the New Deal era sputtered towards a halt. World War II
spurred the federal government’s creation of the Fair Employment
Practices Commission ("FEPC"), which triggered a harsh backlash in
the south in general and Alabama in particular.43 A.C. Lee, like most
whites, opposed the FEPC.44 After President Roosevelt’s death, President Truman proposed instituting several civil rights reforms, including
making the FEPC permanent.45 In 1948, the Deep South bolted from
the Democratic Party and formed the Dixiecrat Party, complete with a
pro-segregation platform explicitly designed to safeguard White Supremacy.46
Lee moved to New York City in 1949 with the express ambition
of becoming a writer.47 She periodically visited Alabama, but otherwise worked in New York.48 Records indicate that Lee completed
36

See SHIELDS, supra note 9, at 35.
Id. at 61.
38 Id. at 76.
39 Id. at 76–77.
40 Id. at 77.
41 See SHIELDS, supra note 9, at 79, 87–88.
42 SHIELDS, supra note 9, at 89 (quoting John T. Hamner).
43 See FELDMAN, supra note 26, at 170-78; EGERTON, supra note 27, at 216–17.
44 See SHIELDS, supra note 9, at 122.
45 See EGERTON, supra note 27, at 410–13.
46 See DIANE MCWHORTER, CARRY ME HOME 68 (2001); see also Platform of the States
Rights
Democratic
Party
(Aug.
14,
1948),
http://www.presidency.ucsb.edu/ws/?pid=25851.
47 See SHIELDS, supra note 9, at 102–09, 128–29.
48 See id. at 109–11, 129.
37
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Watchman in February 1957.49 She revised the manuscript and retitled
it “Atticus,” completing that project by May 1957.50 In the end, Lee
spent two more years reworking and transforming the material into the
Mockingbird manuscript, ultimately completing it on November 10,
1959.51
2.

The Audience
We cannot know Harper Lee’s state of mind or motives in conceiving, and writing, Watchman or Mockingbird. Nor can we know
exactly what her beloved father’s views on race and civil rights were at
the time she produced the Watchman draft and then transported its characters to the vastly different, finished work we know as Mockingbird.
Nonetheless, Watchman has an unmistakably autobiographical tone,
and is shot through with palpable anger directed both at that draft’s
Atticus and the Citizens’ Council movement. Presumably, she saw her
audience comprised of people like her father, and adherents to the
Council movement.
a. Massive Resistance in Alabama
The Supreme Court’s 1954 decision in Brown v. Board of Education52 elicited outright, angry revolt in the Deep South. The reaction,
known as “Massive Resistance,” spawned the White Citizens’ Councils, the rhetoric, and the ugliness Lee portrayed in Watchman.53 This
movement lasted from 1954 well into the 1960s. Within that time span,
the year preceding Lee’s 1957 delivery of the Watchman manuscript,
is arguably the most relevant to understanding Harper Lee’s purpose in
first writing the Watchman draft she would later be transformed into
Mockingbird.54
Events in Alabama in 1956 must have loomed large in Lee’s mind
as she worked on the manuscript that became Watchman and likely
comprised the “rhetorical situation” she struggled to address. In 1956
alone, Alabama experienced the Montgomery bus boycott, violent

49

Tucker, supra note 5.
Id.
51 Id.
52 Brown v. Bd. of Educ. (Brown I), 347 U.S. 483, 494 (1954) (holding that separate but
equal public schools for blacks and whites were unconstitutional).
53 See Judith A. Hagley, Massive Resistance–The Rhetoric & the Reality, 27 N.M. L. REV.
167, 188 (1997).
54 See Jonathan Mahler, The Invisible Hand Behind Harper Lee’s ‘To Kill a Mockingbird’,
N.Y. TIMES (July 12, 2015), http://www.nytimes.com/2015/07/13/books/the-invisiblehand-behind-harper-lees-to-kill-a-mockingbird.html.
50
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white riots at the University of Alabama, an anti-NAACP litigation initiative, and the rapid rise of the White Citizens’ Council movement.
All of these developments were chronicled in the major newspapers of
the day, so Lee would have been aware of them no matter where she
was.55 Moreover, her former college classmate, John Patterson,56 was
now Alabama’s Attorney General and a central player in that year’s
events; presumably, his name in the headlines would have caught Lee’s
eye.
The Montgomery Bus Boycott began in December 1955. As Jo
Ann Robinson—then-President of the Montgomery Women’s Political
Council—later remembered: “[O]n December 5, 1955, fifty thousand
people—the generally estimated black population [of Montgomery]—
walked off public city buses in defiance of existing conditions which
were demeaning, humiliating, and too intolerable to endure.”57 Although the Montgomery Bus Company planned to desegregate its buses
based on concerns about the continued legality of segregated seating,
the City sued the bus line to preserve the status quo.58
Circuit Court Judge Walter B. Jones ruled in the City’s favor,
holding bus segregation constitutional in accord with an 1899 Alabama
Supreme Court ruling.59 Jones called that decision “wise and sound,”
and dismissed the bus company’s concerns because there was “no
straight out decision of the Supreme Court of the United States” concerning intra-state bus segregation.60 In fact, the Supreme Court had
dismissed an appeal from a Fourth Circuit decision striking down bus
segregation; Jones not only ignored this signal from the highest court
in the land, but also criticized the Fourth Circuit’s undisturbed decision
as “not well reasoned, . . . not sound law,” and refused to characterize
it as even a “persuasive” authority.61
55 It is difficult to determine where Ms. Lee was during 1956. Shields’ biography does not
specify her whereabouts, and her correspondence is not in the public domain. We know
she began delivering her Watchman manuscript to her agent in January 1957. See Karla
Nielson, Go Set a Watchman in the Papers of Harper Lee’s Literary Agents, OFF THE
SHELF (July 14, 2015), https://blogs.cul.columbia.edu/rbml/2015/07/14/go-set-a-watchman-in-the-papers-of-harper-lees-literary-agents/.
56 See SHIELDS, supra note 9, at 103 (listing Patterson among her classmates in the undergraduate law program).
57 THE MONTGOMERY BUS BOYCOTT AND THE WOMEN WHO STARTED IT: THE MEMOIR OF
JO ANN GIBSON ROBINSON 8 (David J. Garrow ed., 1987).
58 See Walter B. Jones, Montgomery Bus Segregation Case, 17 ALA. LAW. 233, 233–34
(1956) (reprinting Jones’ Montgomery Circuit Court decision in the case).
59 See id. at 235–36 (citing Bowie v. Birmingham Ry. & Elec. Co., 27 So. 1016 (Ala.
1899) (holding that segregation of a street car was reasonable)).
60 Id. at 237.
61 Id.
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Jones defended his own ruling by falling back on the Tenth
Amendment. He fiercely declared:
The Circuit Court of Montgomery County, Alabama, mindful of its
obligation to support and maintain the United States Constitution, must
declare that under the Tenth Amendment to the United States Constitution the power to regulate the intra-state carriage of passengers on
buses in Alabama is a power reserved to the State of Alabama. . . .
[T]his court will not be a party to filching the power from the State.62

In fact, Jones’ declaration was utterly inconsistent with Brown v.
Board of Education, as the Fourth Circuit recognized in Subin v. Oldsmith, the decision that prompted the Montgomery Bus Company’s desired change in policy.63
Jones’ intransigence reflected the prevailing mood in white Alabama in 1956.64 In February 1956, mobs rioted in reaction to the federal court-ordered desegregation of the University of Alabama. Ms.
Autherine Lucy wanted to study library science but there was “no [Alabama] institution, separate or not, in which blacks could obtain a library degree.”65 At first, Ms. Lucy endured the sight of burning crosses
on campus and “hateful stares”; on her third day at the University, a
mob of students and Tuscaloosa area residents followed her movements from class to class in a dean’s car “as though she was an animal
pursued by a pack of hounds.”66 They threw eggs and stones at the
car.67 The riot spread into Tuscaloosa, where the mob menaced African

62

Id. at 239.
See Flemming v. S.C. Elec. & Gas Co., 224 F.2d 752, 752–53 (4th Cir. 1955), appeal
dismissed, 351 U.S. 901 (April 23, 1956). In fact, less than a month after Jones issued his
ruling, the Federal District Court for the Middle District of Alabama made abundantly
clear, in its ruling requiring bus desegregation, just how much precedent Jones chose to
overlook. See Browder v. Gayle, 142 F. Supp. 707, 715–17 (M.D. Ala. 1956).
64 This is not to say that all whites agreed with Jones or rejected the Court’s dismantlement
of American apartheid, but progressive voices were in the minority at the time. As Neil
McMillen explained, “the perils which many whites believed implicit in the Court’s school
desegregation decision required nothing less than the closing of southern ranks and the
suppression of intraregional dissent. In this repressive atmosphere the moderate was vilified and he who was found ‘soft’ on integration was adjudged treasonous.” NEIL R.
MCMILLEN, THE CITIZENS’ COUNCIL: ORGANIZED RESISTANCE TO THE SECOND
RECONSTRUCTION, 1954-64 235 (U. of Ill. Press, 1994).
65 Robert A. Caro, Autherine Lucy at the University of Alabama: How the Mob Won, 37
J. OF BLACKS IN HIGHER EDUC. 124, 124 (Autumn 2002). Nor were African Americans
generally able to use public libraries; most were for whites only. See Patterson Toby Graham, Public Librarians and the Civil Rights Movement: Alabama, 1955-65, 71 LIBRARY
Q. 1, 2 (Jan. 2001).
66 Caro, supra note 67, at 124 (internal quotation marks omitted).
67 Id.
63
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Americans in cars by “block[ing] their paths, smash[ing] their windows, and climb[ing] on their roofs and stomp[ing] dents in them.”68
The University responded to the mob violence by suspending Ms.
Lucy’s enrollment, citing her own safety.69 When a federal court ordered Ms. Lucy’s reinstatement, the University evaded the order by
finding grounds to expel her.70
Reaction to Ms. Lucy’s thwarted attempt to pursue a librarian’s
degree helped spawn a mass Citizens’ Council rally in Montgomery,
Alabama. The New York Times reported that “[t]en thousand stamping, cheering Alabamans jammed the State Coliseum . . . for a mass
denunciation of racial integration.”71 The principal speaker, Mississippi Senator James Eastland, exhorted the crowd, urging: “You are
not going to permit the NAACP to take control over your state.”72 He
vowed, “We have got to fight with every legal weapon and every step
of the way.”73 Senator Eastland referred to the Brown v. Board of Education decision by declaring “[t]he people will not be subjected to judicial tyranny by a nine-man oligarchy that has departed from every
precept of honor . . . . Anglo-Saxon law is the custom of the people . . . . Corrupt decisions of a court do not change the law.’”74
Many of the thousands attending the rally joined the Council
movement, donated money, and took home Council propaganda. Literature circulated that day included a handbill styled as a “Declaration
of Segregation.” It began: “When in the course of human events it becomes necessary to abolish the Negro race, proper methods should be
used. Among these are guns, bows and arrows, sling shots and
knives.”75 The document concluded with an exhortation to wise up “to
these black devils.”76
68

Id.
Id.
70 Id.
71 Wayne Phillips, 10,000 in Alabama Hail Segregation, N.Y. TIMES, Feb. 11, 1956, at 1.
The Washington Star estimated the crowd at 15,000, while Numan V. Bartley’s study puts
the number at 12,000. See NUMAN V. BARTLEY, THE RISE OF MASSIVE RESISTANCE: RACE
AND POLITICS IN THE SOUTH DURING THE 1950’S 106, n.79 (1999).
72 Highlights by Eastland, BIRMINGHAM POST-HERALD, Feb. 11, 1956, https://archive.org/stream/foia_Montgomery_County_AL_Citizens_Council-HQ1A#page/n17/mode/2up (last visited September 17, 2016) (internal quotation marks omitted).
73 Id. (internal quotation marks omitted).
74 See Phillips, supra note 73, at 1, 38.
75 Alabama’s
White
Citizens
Rally
Against
Integration,
HERB,
http://herb.ashp.cuny.edu/items/show/1139 (last visited September 17, 2016).
76 See id. To be fair, the Citizens’ Council denied authorship of this document. See JOHN
BARTLOW MARTIN, THE DEEP SOUTH SAYS “NEVER” 39–40 (1957).
69
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b. The Alabama Citizens’ Council Movement
The Alabama Citizens’ Council movement first mushroomed out
of Selma in late 1954.77 The February 1956 rally further stoked the
movement, which spread steadily throughout 1956. The aftermath of
the Autherine Lucy riots quashed any impetus for moderation still existing in 1956, and more Council chapters sprang up.78 By April 1956,
Alabama Council organizer Sam Engelhardt claimed there were sixtytwo Council chapters in thirty different Alabama counties, with membership approximately 65,000 strong statewide.79 By early 1957, when
Lee delivered her Watchman manuscript to her agent, Council membership in the state was around 80,000 people.80 This turned out to be
the zenith of Council membership in Alabama,81 but, as no one knew
this at the time, the movement must have seemed a gathering juggernaut.
Alabama Council membership ranks included many “respectable”
people.82 For example, at least two of the Central Alabama Council
organizers were attorneys.83 Other members included state and local
officials, so meetings were occasionally held at courthouses, giving the
organization a government-sanctioned flavor.84 Speakers at such meetings included ministers and university officials.85
David Halberstam’s October 1956 article about the Council movement provided a look at the growth of a Council chapter in Clifford,
Alabama.86 The town was similar to Monroeville, albeit larger. Halberstam described it as “a town of about 15,000, located in the flatlands
of southwestern Alabama. It ha[d] two main streets.”87 The town was
“still a strictly stratified and predominantly church-going community,”
77 See James Tyra Harris, Alabama Reaction to the Brown Decision, 1954-1956: A Case
Study in Early Massive Resistance 274–80 (1978) (unpublished dissertation) (on file with
author).
78 See id. at 274–75, 280.
79 See Citizens Councils See Biggest Membership Gain in Alabama, SOUTHERN SCHOOL
NEWS, April 1956, at 5, http://dlg.galileo.usg.edu/gua_ssn/pdfs/ssnvol2no10.pdf (last visited September 17, 2016).
80 See Frederick B. Routh & Paul Anthony, Southern Resistance Forces, 18 PHYLON Q’LY
50, 55 (1957).
81 See MCMILLEN, supra note 66, at 57–58 n.45.
82 David Halberstam, The White Citizens Councils: Respectable Means for Unrespectable
Ends, COMMENT. MAG. (Oct. 1, 1956), https://www.commentarymagazine.com/articles/the-white-citizens-Councilsrespectable-means-for-unrespectable-ends/.
83 See MCMILLEN, supra note 66, at 46–47.
84 Halberstam, supra note 84.
85 Id.
86 Id.
87 Id.
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with a population “about equally divided between whites and blacks.”88
Clifford formed its Council chapter in 1955 after a local lawyer touted
the movement’s effectiveness and warned that African Americans
wanted “intermarriage, and mixed social groups, white girls going off
to dances with some big black buck and dancing to jungle music with
him.”89 The lawyer knew some “big men in the Councils” and suggested inviting them to speak to the town’s whites and help them get
organized.90 Halberstam noted that the membership drive yielded only
100 members, but “[a]ll the young lawyers in Clifford joined except
one.”91 What the membership lacked in numbers it made up for in
clout: “[i]ts word [went] virtually unchallenged in public.”92
III. WATCHMAN: HARPER LEE’S FIRST RESPONSE TO MASSIVE
RESISTANCE
Whether something like this also happened in or near Monroeville
is unknown, but given the temper of the times it likely did. In any
event, Harper Lee’s depiction of a local Council chapter in Watchman
is so accurate that it seems clear she was familiar with the movement.
The depiction’s accuracy, and the quasi-autobiographical Jean Louise
Finch’s visceral rejection of the movement depicted, leaves little doubt
that Watchman was meant to function as a persuasive response to the
rhetorical situation posed by the spread of massive resistance and the
rise of the Council movement. More specifically, Lee seems to have
written Watchman as a moral argument against the Citizens’ Council
movement and its purposes, methods, and rhetoric.
A. Watchman’s Accuracy: The Council Movement Captured
Watchman’s plot is simple: a young woman named Jean Louise
Finch who lives in New York City visits her small Alabama hometown.
She stays with her beloved father, Atticus Finch. He is a lawyer in the
town, and his junior associate is Henry Clinton, who was Jean Louise’s
childhood friend and now expects to marry Jean Louise. Atticus, a
widower in his seventies, suffers from arthritis, so his sister Alexandra
lives with him. His brother Jack, a scholarly eccentric, also lives in the
town.
Jean Louise’s visit begins with a nostalgic homecoming, but the
visit goes painfully awry when she discovers that her father—whom
88
89
90
91
92

Id.
Id.
Halberstam, supra note 84.
Id.
Id.
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she admired to the point of hero worship—is a leader in the town’s
Citizens’ Council chapter, to which Henry also belongs. Jean Louise
struggles to reconcile herself with her father, Henry, and her community, eventually confronting both Henry and her father. After a protracted, painful argument with her father, Jean Louise understands but
does not accept his views, thereby claiming intellectual and emotional
independence as well as a measure of peace with her father and
hometown.
Watchman is an awkward, uneven work that arguably should
never have been published, but it demonstrates a keen understanding
of the Council movement and Alabama’s mood in 1956.93 Its reaction
to this rhetorical situation is every bit as strong as Jean Louise’s: just
as the novel encompasses a series of arguments amongst its characters,
the novel itself is an argument with the South, and its author seems to
both embrace and revile the region. The terms of Lee’s argument with
the South are implied by the precision with which she depicts the Council movement and the vigor with which she rejects it.
1. The Council Movement’s Purposes in Fact and in Lee’s Fiction
In Watchman’s second chapter, Jean Louise Finch arrives in Maycomb somehow unaware that the Council movement has reached her
town. Her father, Atticus, carefully asks her what she has read in northern newspapers; her glib response admits only to noticing coverage of
“the bus strikes and that Mississippi business.”94 Jean Louise comments on the magnitude of the failure to secure a conviction in the Emmett Till case, and her father’s disinterest in that topic is our first clue
that the Atticus of Watchman is not the Atticus of Mockingbird, who,
in contrast, would likely have remarked extensively on that tragic
case.95 What the Atticus of Watchman is interested in learning about
93 Evidence strongly suggests Lee wrote Watchman in 1956 and 1957. See Nielsen, supra
note 57 (papers of Lee’s literary agents indicated that she delivered the Watchman manuscript in pieces between January 14, 1957, and February 27, 1957, with the manuscript
thereafter edited and sold to Lippincott by October 17, 1957). This timeline accounts for
Watchman’s detailed accuracy in its portrayal of the Citizens’ Council movement, references to the 1955 Emmett Till murder case, the 1956 Montgomery bus boycott, and the
University of Alabama riots, together with the lack of any reference to the Little Rock
Nine—a crisis that would have logically merited a reference in the book’s argument chapters, but that did not occur until September 1957. See Desegregation of Central High
School, THE ENCYCLOPEDIA OF ARK. HIST. & CULTURE, http://www.encyclopediaofarkansas.net/encyclopedia/entry-detail.aspx?entryID=718 (last updated Mar. 30, 2016).
94 See HARPER LEE, GO SET A WATCHMAN 24 (2016) (hereinafter “WATCHMAN”). Presumably Lee’s text is referring to the bus boycott and the Emmett Till murder case. The
boycott was ongoing while Lee worked on Watchman; the Till case was tried in 1955.
95 For a helpful, detailed account of the case, see GENE ROBERTS & HANK KLIBANOFF, THE
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is the NAACP’s activities; however, Jean Louise claims she does not
“know anything about that bunch.”96 Her ignorance on this subject
may be feigned, as she mischievously says she used NAACP stickers
on Christmas cards she sent home, and asks if “Cousin Edgar [got]
his.”97
Atticus’ focus on the NAACP in Watchman, and Jean Louise’s
prank, both point to the Council movement’s obsession with that organization. As James Rorty reported in 1959, the segregationist perception of the NAACP was that it was “a conspiracy of ‘bad nigras,’
abetted by a few dam-yankee whites, its object being to subvert and
destroy the established social and political order of the South.”98 Segregationists subscribed to the theory that the NAACP “‘ha[d] allowed
itself to become part and parcel of the Communist conspiracy to overthrow the democratic governments of this nation and its sovereign
states.’”99 This charge fit with segregationists’ assertion that the
South’s African American population was content with second class
status. David Halberstam quoted one as saying: “‘I know our Nigras
don’t want this integration, it’s just some agitators.’”100
Thus perceived as an invasive outside force, the NAACP was not
only the object of Council vilification but the target of concerted legal
action. Harper Lee’s old college classmate, John Patterson, was Alabama’s Attorney General while she worked on Watchman.101 In that
capacity, he sued the NAACP, alleging that it was not qualified to do
business in Alabama because it had not complied with Alabama law
requiring certain corporate filings.102 He sought an injunction against
the NAACP’s operation in the state, and discovery of the NAACP’s
records, including its membership rolls.103 The suit was initially successful. Judge Walter B. Jones104 enjoined the Association’s operations
RACE BEAT: THE PRESS, THE CIVIL RIGHTS STRUGGLE, AND THE AWAKENING OF A NATION
86–108 (2006). The case’s shocking aftermath—a full confession to Till’s murder in a
Look magazine interview by acquitted defendants—would have been fresh in Harper Lee’s
mind. See id. at 103–4 (Look interview published in January 1956).
96 WATCHMAN, supra note 94, at 24.
97 Id.
98 James Rorty, The Embattled NAACP, 19 ANTIOCH REV. 379, 379 (1959).
99 BARTLEY, supra note 73, at 185 (quoting a widely circulated speech by Georgia Attorney General Eugene Cook).
100 Halberstam, supra note 84.
101 See John M. Patterson (1959–63), THE ENCYCLOPEDIA OF ALABAMA (Sept. 30, 2014),
http://www.encyclopediaofalabama.org/article/h-1431.
102 Id.
103 See NAACP v. Alabama ex rel Patterson, 357 U.S. 449, 451–53 (1958). Patterson filed
his complaint in 1956. Id. at 452.
104 Jones was the judge who tried to thwart bus desegregation in Montgomery. See supra
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and ordered production of its records.105 Council chapters “hailed” the
injunction.106 When the Association failed to comply with the production order (because revealing members’ identities would put those persons at risk),107 Judge Jones fined the organization $100,000.108 His
order dripped with anger and contempt for the organization.109
Watchman’s Atticus Finch is no less hostile to the NAACP. In
fact, he tells Jean Louise that he joined the local Citizens’ Council for
two reasons: the federal government, and the NAACP.110 Like John
Patterson, whose brief in Alabama’s suit against the NAACP characterized its members as “forces of confusion,”111 this Atticus Finch sees
the NAACP as an outside agitating force.112 Thus, he sees the Citizens’
Council not as an evil but as a necessary “defense.”113
Watchman’s Atticus thus follows the Council line on local control
and exclusion of outsiders, especially the NAACP. When Calpurnia’s
grandson runs afoul of the law by accidentally killing a local drunk in
a driving accident, Watchman’s Atticus volunteers to represent him so
as to keep the case a local matter out of the NAACP’s hands.114 He
views “‘the NAACP-paid lawyers’” as “‘buzzards’ “ using opportunistic legal “trick[s].”115 This is so even though he is well-aware that local
notes 60–66 and accompanying text.
105 Patterson, 357 U.S. at 452–3; William H. McDonald, Alabama Court Enjoins NAACP
Units From Activity, SOUTHERN SCH. NEWS, July 1956, at 1, 10, http://dlg.galileo.usg.edu/gua_ssn/pdfs/ssnvol3no1.pdf.
106 See id. at 10.
107 See Patterson, 357 U.S. at 460–63.
108 Id. at 454. According to the CPI inflation calculator, this fine today would be the equivalent of $776, 280.65 See CPI INFLATION CALCULATOR, http://data.bls.gov/cgi-bin/cpicalc.pl?cost1=100%2C000&year1=1964&year2=2016 (last visited Sept. 16, 2016). The
sum suggests that Alabama officials dearly wanted to extinguish the Association’s influence in Alabama. In fact, Judge Jones promised Alabama voters in 1958 that he aimed to
“deal the NAACP a mortal blow.” See Walter F. Murphy, The South Counterattacks: The
Anti-NAACP Laws, 12 W. POL. Q’LY 371, 378 & n. 34 (June 1959).
109 See McDonald, supra note 107 at 4.
110
WATCHMAN, supra note 94, at 238.
111 See McDonald, supra note 107 at 10.
112 See WATCHMAN, supra note 94, at 245, 247.
113 See id. at 250–51.
114 Id. at 148–49. Lee’s novel mimics actual litigation tactics used in 1956, when white
lawyer Chauncey Sparks represented African Americans seeking to get their names off of
voter rolls (doubtless because of Council pressure). Sparks successfully persuaded Alabama Circuit Court Judge George C. Wallace that it would be better to let his clients intervene in the case before Judge Wallace rather than let the matter make its way to the federal
courts by way of NAACP intervention. See William H. McDonald, Alabama Parties Blame
Each Other on Schools, SOUTHERN SCH. NEWS, Nov. 1956, at 10, http://dlg.galileo.usg.edu/gua_ssn/pdfs/ssnvol3no5.pdf.
115 WATCHMAN, supra note 94, at 149.

10 - MAATMAN FINAL.DOCX (DO NOT DELETE)

2016]

THE MOCKINGBIRD’S BRIEF

1/18/2017 9:15 PM

101

African Americans need legal advocates, having once represented an
African American accused of rape because the client would otherwise
have only a “half-hearted, court-appointed defense.”116
2. The Council Movement’s Methods and Rhetoric in Fact and in
Lee’s Fiction
Watchman gives us only one look at official Council activity, yet
it is a strikingly accurate one. Jean Louise tracks down her father and
Henry at a Council meeting at the local courthouse. From the
“[c]olored balcony, . . . where she and her brother had sat when they
went to court to watch their father,”117 she watched and listened to
local politicians and Council speakers. The setting and participants
typified Council meetings.118 Watchman’s meeting is filled with
“[m]en of substance and character, responsible men, good men. Men
of all varieties and reputations . . . it seemed that the only man in the
county not present was Uncle Jack.”119 Such ubiquitous membership
comports with David Halberstam’s finding that the Council’s activity
was particularly strong at local levels in smaller communities such as
Maycomb.120
Recruitment, indoctrination, and retention of members like Henry
Clinton was a major focal point of Council activity. In 1957, Routh
and Anthony reported that Council organizers used “a substantial
amount of their time and effort in recruiting members and indoctrinating them through speakers and publications which stress and repeat the
subversive nature of prointegrationists.”121 In fact, the Councils exerted strong pressures on southern whites to conform to the Councils’
116

Id. at 109. The rape case alluded to in Watchman is obviously the seed of the Tom
Robinson representation in Mockingbird, but it is conceptualized in Watchman as a reluctant matter of noblesse oblige rather than the principled stand depicted in Mockingbird.
Compare WATCHMAN, supra note 94, at 109-10 (“Atticus pursued the case to its conclusion . . . with an instinctive distaste so bitter only his knowledge that he could live peacefully with himself was able to wash it away.”), with HARPER LEE, TO KILL A MOCKINGBIRD
75, 86 (1982)(hereinafter “MOCKINGBIRD”).
117 WATCHMAN, supra note 94, at 105.
118 Local councils regarded their meetings as models of “‘the old time town meeting called
to meet any crisis.’” MCMILLEN, supra note 66, at 202. Meeting sites tended to be public
buildings such as schools, libraries, and halls. See MARTIN, supra note 78, at 107. Local
politicians frequently joined or at least visited Councils. See, e.g., BARTLEY, supra note 73,
at 199 (ties with state legislators); Routh & Anthony, supra note 81, at 51 (local politicians); Lewis W. Jones, Two Years of Desegregation in Alabama, 25 J. NEGRO EDUC. 205,
211 (1956) (Montgomery Chief of Police publicly joined local Council).
119 WATCHMAN, supra note 94, at 110.
120 See Halberstam, supra note 84 (“the Councils’ strength is at maximum in the smaller
Deep South communities”).
121 See Routh & Anthony, supra note 81, at 51.
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stance. Thus, the Council in Selma, Alabama “‘drew a tight net of conformity’ around white Selma, directing social and economic retaliation
on whites who displayed racial views inconsistent with the norm.”122
Numan Bartley characterized Councils as something like “vigilante
committees” that “ferret[ed] out and crush[ed] deviant behavior.”123
The key to successful massive resistance was unity and conformity. Herman Talmadge therefore exhorted an Alabama Council group:
“‘[a]nyone who sells the South down the river, don’t let him eat at your
table, don’t let him trade at your filling station and don’t let him trade
at your store.’”124 While the Council is most infamous for its economic
boycotts of African Americans, local chapters also “dealt summarily
with white citizens whose pronouncements or actions dissented from
the prevailing view of what constituted racial orthodoxy.”125 In sum,
the Council movement exerted “constant pressure” on moderates to
conform to the segregationist party line.126 Ralph McGill put it more
darkly, saying that “‘public opinion itself . . . became a sort of mob
which terrorized or silenced any who might dare oppose it.’”127
This tactical use of social pressure surfaces in Watchman. Jean
Louise’s beau, Henry, excuses his involvement with the Council by citing the necessity to “conform to certain demands of the community.”128
True, Henry uses this as an excuse for a complicity that is hardly reluctant—he is one of the Maycomb Council’s “‘staunchest members,’”129
gladly plots with Atticus to keep the NAACP at bay,130 and considers
African Americans to be “‘assert[ing] themselves’” and a “‘public
menace’” merely by buying and driving cars.131 Although Henry
lamely trivializes his Council membership as akin to joining the “Kiwanis Club,”132 the comparison is double-edged. Henry is no mere
122

See Graham, supra note 67, at 15. In 1956, Virginia Foster Durr wrote of Council recruiters in Montgomery, Alabama who “work[ed] the blocks and buildings and ask[ed]
each one to join and if the [didn’t]—Well, there is no doubt you get on a black list.”
VIRGINIA FOSTER DURR, FREEDOM WRITER 109 (2003).
123 BARTLEY, supra note 73, at 193.
124 Id. at 193.
125 Id.
126 See Alabama’s Bus, College Cases Highlight Activity During Month, SOUTHERN SCH.
NEWS, at 13 (Dec. 1956) http://dlg.galileo.usg.edu/gua_ssn/pdfs/ssnvol3no6.pdf (quoting
Report of the Christian Life Commission to the Alabama State Baptist Convention, which
also criticized the NAACP as another “extreme” group).
127 BARTLEY, supra note 73, at 195 (quoting Ralph McGill).
128 WATCHMAN, supra note 94, at 230.
129 Id. at 103.
130 Id. at 148-49.
131 Id. at 80.
132 Id. at 230-31.
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Kiwanis member; to the contrary, he is Maycomb’s Kiwanis “Man of
the Year.”133 Furthermore, the comparison echoed reality. By their
own leaderships’ account, Councils were largely organized “‘through
the service clubs. [Leaders] would go and make a talk to Rotary or
Kiwanis or Civitans or Exchange or Lions. . . . Invariably the response
was favorable.’”134
Segregationists and the Councils touted racial orthodoxy with extensive propaganda. Watchman realistically depicts these efforts.
When Jean Louise discovers a Council pamphlet in her father’s house,
she finds that it emphasizes whites’ supposed biological superiority
over African Americans. In fact, “scientific racism” was a favorite segregationist touchstone.135 The Councils even prepared a handbook for
white schoolchildren enumerating supposed biological differences between whites and blacks; for adults, they distributed materials with
such titles as “Racial Facts.”136
When Jean Louise eavesdrops on a Council meeting, the guest
speaker’s key talking points similarly focus on using supposed racial
differences to justify segregation.137 Phrases like “Southern Way of
Life’,” “ ‘essential inferiority’,” “ ‘mongrelize,” “Black Monday,” and
“God made the races” echo actual Council rhetoric in the late 1950s.138
The speaker at Watchman’s meeting, Grady O’Hanlon, addressed the
Maycomb Council as part of a systematic program; Atticus says “‘[h]e
goes about addressing citizens’ councils all over the state.’”139 In fact,
the Council movement had teams of speakers who traveled about the
South to exhort local chapters and spread segregationist orthodoxy.140
Their messages centered on the themes depicted in Watchman, and
their collective purpose was to generate an “informational program to
counter NAACP activities” by “‘unbrainwash[ing] the people who believe that integration is right.’”141
133

Id. at 33.
MARTIN, supra note 78, at 14-15 (quoting Mississippi Council organizer William J.
Simmons).
135 See BARTLEY, supra note 73, at 184-85; Routh & Anthony, supra note 81, at 52-53.
136 See MCMILLEN, supra note 66, at 162-63.
137 WATCHMAN, supra note 94, at 107-08.
138 Id. at 108; see, e.g., BARTLEY, supra note 73, at 184 (propaganda “trumpeted the inherent supremacy of white men, reiterating the dangers of biological race mixing and offering
racial interpretations of history”); MCMILLEN, supra note 66, at 162-63 (discussing the substance of Judge Tom P. Brady’s Black Monday, which was “widely regarded as the most
systematic expression of Council thought.”).
139 See WATCHMAN, supra note 94, at 250.
140 See, e.g., Citizen’s Council, List of Recommended Speakers (April 4, 1956),
http://clio.lib.olemiss.edu/cdm/compoundobject/collection/citizens/id/283/rec/232.
141 See BARTLEY, supra note 73, at 171.
134
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Although she probably saw Council materials in Alabama, Harper
Lee did not have to resort to actual Council materials to see such arguments. She could just as easily read them in The Alabama Lawyer,
which was delivered to all practicing lawyers in Alabama. The journal
featured six pro-segregation articles in 1956 alone. 142 On any visit to
Monroeville that year, Lee could have seen these articles in her father’s
office, or, perhaps, in his home. A typical article, reprinting a speech
by Dr. C.K. Brown of Davidson College to students at the college,
trumpeted the claim that “almost all of recorded history” is “the white
man[‘s].”143 Brown crowed over “[t]he intellectual power of the
Greeks, the organizational skill of the Romans, the spiritual insight of
the Hebrews, the music of the Germans, the art of the Italians, [and] the
Anglo-Saxon genius for self-government.”144 Earlier in the same
speech, Brown claimed that African Americans are not real Americans.
He argued: “The Pilgrim fathers can never be his fathers, the signers of
the Declaration can never be his ancestors. Whether he attends mixed
schools or separate schools, it will be another’s culture that he is striving to appropriate.”145
B.

Three Arguments: Watchman’s Response to the Rhetorical
Situation
Watchman comprises an angry, even confrontational, response to
Alabama’s rhetorical situation in 1956. The novel’s realistic depiction
of the Citizens’ Council movement, and its culmination in a series of
arguments about that movement, very likely were meant as a pointed
response to the situation. In this response, Lee emphasized moral arguments rejecting the movement’s purposes, methods, and rhetoric.
Watchman’s latter chapters are deliberately confrontational: approximately ninety-one of the novel’s 278 pages consist largely of argumentative dialogue.146 Jean Louise argues first with her Uncle Jack,
then with Henry, and finally with Atticus. Lee’s decision to turn her

142

See C.K. Brown, White South is a Minority Group: Supreme Court Cannot Bestow
White Man’s Inheritance on Another Race, 17 ALA. LAW. 438 (1956); Marion Rushton,
Why Southerners Think as They Do, 17 ALA. LAW. 339 (1956); Joseph F. Johnston, Schools,
the Supreme Court, and the States’ Power to Direct the Removal of Gunpowder, 17 ALA.
LAW. 3 (1956); Clarence O. Amonette, Segregation in Public Education–A Study in Constitutional Law, 17 ALA. LAW. 305 (1956); R. Carter Pittman, All Men Are Not Equal, 17
ALA. LAW. 252 (1956); Jones, supra note 60 (reprinting decision upholding bus segregation).
143 Brown, supra note 144, at 443.
144 Id.
145 Id.
146 See generally WATCHMAN, supra note 94, at 187–202, 228–80 (illustrating the chapters
in which Jean Louise becomes argumentative).

10 - MAATMAN FINAL.DOCX (DO NOT DELETE)

2016]

THE MOCKINGBIRD’S BRIEF

1/18/2017 9:15 PM

105

draft into an extended argument is one reason the novel is flawed; as
one critic puts it, there is too much of the author’s intrusive presence in
the book.147 It is nonetheless instructive to look at Watchman’s arguments because doing so helps us discover why its arguments were inadequate. Once we see the deficiencies of Watchman’s arguments, we
can better understand why Lee transformed it into Mockingbird.
1.

Watchman’s Moral Arguments
The three arguments in Watchman’s explore three different facets
of thinking among southern whites when Lee wrote the novel. Jean
Louise’s first argument with her Uncle Jack focuses on the worries of
older southerners who acknowledged that the South was changing, and
needed to do so, even as they wistfully remembered aspects of life in
the pre-New Deal era.148 Her next argument with Henry focuses on the
social pressures the Council movement created and used.149 Finally,
the argument between Atticus and Jean Louise grapples with a respectable Council movement leader’s viewpoint.150 Following that argument, Lee attempts to tie ends together and fashion the manuscript into
something like a coming of age story with Jean Louise’s truce with
Henry and her father, which her Uncle Jack facilitates.151
The most important of the three arguments is the last one. Jean
Louise’s contest with her father comprises Lee’s most sustained attempt in Watchman to engage directly with the rhetorical situation the
Council movement created. The Atticus of Watchman spouts standard
White Citizens’ Council rhetoric and ideas in a chillingly calm—even
affable—manner. Jean Louise responds by attempting to articulate a
moral argument against the Council movement and its tenets.
The Atticus of Watchman is a virtual mouthpiece for the Councils’
views and rhetorical strategies. As the dialogue between Atticus and
Jean Louise advances, they first seem to agree on ideas about separation of powers and a sense of judicial overreach in the Supreme Court’s
1954 Brown v. Board of Education decision.152 Then, Atticus vilifies
the NAACP, blaming it as an outside, agitating force.153
147

See Adam Gopnik, Sweet Home Alabama: Harper Lee’s “Go Set a Watchman.” THE
N. YORKER (July 27, 2015), http://www.newyorker.com/magazine/2015/07/27/sweethome-alabama (“[A]ny novel that depends for its action on prosy debates about contemporary politics will fail.”).
148 See WATCHMAN, supra note 94, at 188–201.
149 See id. at 227–35.
150 See id. at 236–53.
151 See id. at 276–78.
152 See id. at 239–41.
153 See WATCHMAN, supra note 94, at 238, 245, 247. Discussing the NAACP, Atticus asks
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Jean Louise seizes this moment to confront her father’s “moral
double-dealing”154 and assert that “the time has come when we’ve got
to do right.”155 She lets loose her pent-up rage with an argument about
the South’s failings towards its African American population:
[T]he NAACP hasn’t done half of what I’ve seen in the past two days.
It’s us . . . Has anybody, in all the wrangling and high words over
states’ rights and what kind of government we should have, thought
about helping the Negroes? We missed the boat, Atticus . . . I think we
deserve everything we’ve gotten from the NAACP and more.156

Atticus remonstrates, mouthing ugly but standard Council fare
concerning racial inferiority and the threat of “another Reconstruction”
if African Americans obtained the franchise.157 Unpersuaded, Jean
Louise lashes out at him as “a coward as well as a snob and a tyrant.”158
She then “sneer[s]” at her father and exclaims, “I’ll never forgive you
for what you did to me. You cheated me.”159 Although her father once
taught her the moral values she holds dear, Jean Louise now believes
he is “using frightful means to justify ends that [he] think[s] are for the
whether you can “blame the South for resenting being told what to do about its own people
by people who have no idea of its daily problems?” Id. at 247.
154 Id. at 242.
155 Id. at 241. This is Watchman’s self-consciously named “Childe Roland to the dark
tower came” moment. Id. (alteration in original). The reference is to a Robert Browning
poem Uncle Jack quoted in his earlier argument with Jean Louise. See id. at 201. The poem
has many interpretations, but can be regarded at least as an allusion to the aging Atticus’
physical and metaphorical death as Jean Louise’s hero and role model, along with her concomitant independence and coming of age. See, e.g., W. Craig Turner, Browning, “‘Childe
Roland,’” and the Whole Poet, 4 S. CENT. REV. 40, 41 (1987) (illustrating the father and
child relationship within the poem).
156 WATCHMAN, supra note 94, at 245.
157 Id. at 246. This line of thought predated the Council movement and was often reiterated
after the Supreme Court struck down the White Primary system. See CHARLES WALLACE
COLLINS, WHITHER SOLID SOUTH? A STUDY IN POLITICS AND RACE RELATIONS 84–87
(1947) (suggesting various social harms that would result from giving African Americans
voting rights). In October 1956, the Council movement’s official publication, The Citizens’
Council, repeated Collins’ fears of political and social “erosion” in the wake of African
American enfranchisement. See And We Quote, CITIZENS’ COUNCIL, Oct. 1956, at 2 (quoting Collins, WHITHER SOLID SOUTH? (1947)), http://www.citizenscouncils.com/index.php?option=com_content&view=newspaper&file=5-Oct56-Dec56.swf.
Lee may
have been recalling rhetoric surrounding the 1946 debate over Alabama’s Boswell Amendment designed to sustain African American disfranchisement. In that debate, Judge Horace
Wilkinson argued that “Negro voting will menace our political structure.” Horace C. Wilkinson, Argument for Adoption of Boswell Amendment, 7 ALA. LAW. 375, 375 (1946). Wilkinson’s assertion rested upon a crudely racist argument. See id. at 379. Lee had opposed
the Amendment by writing a play satirizing figures like Wilkinson. See SHIELDS, supra
note 9, at 94–95.
158 WATCHMAN, supra note 94, at 247.
159 Id. at 248.
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good of the most people.”160
In a stab that presages the internet age’s “Godwin’s Law,”161 she
compares her father to Hitler, saying:
You’re no damn better. You just try to kill their souls instead of their
bodies. You just try to tell ‘em, ‘Look, be good. Behave yourselves. If
you’re good and mind us, you can get a lot out of life, but if you don’t
mind us, we will give you nothing and take away what we’ve already
given you.’162

The invocation of Hitler makes clear that Lee’s Watchman argument is
an appeal to moral principles. She is especially vehement about the
hypocrisy apparent in the gulf between the moral principles her father
transmitted to her and the principles by which he actually lives. She
tells him:
Atticus . . . you better go warn your younger friends that if they want
to preserve Our Way of Life, it begins at home . . . Tell ‘em that, and
use your blind, immoral, misguided, nigger-lovin’ daughter as your
example . . . Point me out as your mistake . . . Everything that was
Gospel to her she got at home from her father.163

In a similar vein, she plaintively asks, “[w]hy didn’t you tell me the
difference between justice and justice, and right and right?”164 The
thrust of Jean Louise’s complaint is not lost on Atticus, who remarks
in response: “You seem to think I’m involved in something positively
evil.”165 Moments later, Jean Louise confirms this impression by declaring that she “despise[s]” Atticus “and everything [he] stand[s]
for.”166
This sweeping indictment reflects Watchman’s overall angry tone,
which is especially apparent in chapters sixteen and seventeen of the
nineteen chapter text. In these two chapters, Jean Louise is most argumentative. With Henry, Jean Louise “blaze[s],” bangs a sugar bowl
160

Id. at 251.
“[G]odwin’s Law states that as an online argument grows longer and more heated, it
becomes increasingly likely that somebody will bring up Adolf Hitler or the Nazis. When
such an event occurs, the person guilty of invoking Godwin’s Law has effectively forfieted
[sic] the argument.” Godwin’s Law, URBAN DICTIONARY, http://www.urbandictionary.com/define.php?term=Godwin’s%20Law.
162 WATCHMAN, supra note 94, at 252. This is actually a concise, yet accurate summary of
segregationist tactics. In particular, the Council movement used economic warfare to ruin
African Americans who had the temerity to seek voting rights or desegregation. See Halberstam, supra note 84 (“But the main and most effective weapon of the WCC has been
economic pressure.”).
163 WATCHMAN, supra note 94, at 248.
164 Id. at 249.
165 Id. at 250.
166 Id. at 253 (alteration in original).
161
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down on a table in a drugstore coffee shop, and repeatedly interrupts
Henry with scathing words.167 She marches out of the drugstore, belittles Henry, and curses at him.168 Her argument with Atticus remains
respectful to a point (he is, after all, her father), but eventually turns
overtly angry. She “sneer[s],” becomes sarcastic, and launches a “wave
of invective.”169 She uses a voice “heavy with sarcasm”170 and finishes
their confrontation by calling her father a “son of a bitch.”171
2.

The Inadequacy of Watchman’s Moral Argument
Just as Lee’s editors felt Watchman needed reworking if it was to
be a publishable novel, Lee’s text also needed reworking if it was to
effectively address the South’s rhetorical situation.172 Apart from the
stylistic shortcomings of a text’s two climactic chapters consisting
solely of dialog rather than action, the substance of the dialogue is inadequate for its purpose. The weakness of Watchman’s approach is
apparent in the invective Lee so heavily used; more importantly, the
terms of her argument—however much she sincerely felt them—were
unlikely to succeed.
Watchman’s moral arguments stand on the right side of history,
but had little chance of swaying the rhetorical situation when Lee wrote
them. The Atticus of Watchman, like his real-life Council contemporaries, was unmoved by moral arguments. Such arguments lacked
power because segregationists saw themselves standing on moral high
ground, with their opponents articulating what segregationists saw as
dangerous and immoral arguments. As Watchman’s Atticus Finch implies in his argument with Jean Louise, Council members and likeminded Southerners regarded segregation as a positive good.173 This
conclusion stemmed from their unshakeable belief in African American inferiority, which they saw as a complete justification for White
Supremacy.174
For segregationists, the concept of human equality was a “Marxist
167

See id. at 228, 229–31.
See id. at 232–34.
169 WATCHMAN, supra note 94, at 248–49.
170 Id. at 251.
171 Id. at 253 (emphasis omitted).
172 Lee never expected Mockingbird to be the widely read success it became, so her expectations for Watchman were likely humble. See SHIELDS, supra note 9, at 181–82. If anything, the modesty of Lee’s expectations underscores her determination to be a writer and
to address conditions in the South, as she worked mightily without regard to the economic
success of her endeavors. See id. at 128–31.
173 See WATCHMAN, supra note 94, at 242, 246.
174 See MCMILLEN, supra note 66, at 179-80.
168
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trick . . . nowhere to be found in our history except as a perversion, repudiated in the Constitution itself.”175 Preachers who expounded on
the brotherhood of man were “brain washed,” with ideas “far gone on
the road to communism.”176 Thus, segregationists were entirely comfortable seeing their position as a moral one. For example, a segregationist lawyer argued in the pages of Alabama’s bar journal: “If all men
are equal and are brothers why do we have a Heaven and a Hell? Those
Kingdoms are monuments of God’s truth eternal, that all men are not
equal and that there is some sort of segregation in the life everlasting.”177 In this vein of thought, “[e]quality of love stultifies every
manly passion, destroys every family altar and mongrelizes the races
of men . . . . Equality may be imposed only in a despotism.”178 In short,
integration—not segregation—was “un-Christian.”179
At Watchman’s writing, such thinking was mainstream Council
doctrine. Neil R. McMillen reported that “prosegregation gatherings
frequently exhibited all of the religiosity of old-fashioned revival meetings.”180 McMillen added that “virtually every Council had its chaplain
and most meetings [began] with a prayer for God’s blessings.”181 Clergymen were active in the Council movement;182 thus, a 1956 Mississippi Citizens’ Council “suggested list of capable speakers” included
the names of three ministers and one “Methodist lay leader” along with
Council luminaries such as Judge Tom P. Brady, William J. Simmons,
and John Bell Williams.183 Council propaganda issued while Harper
Lee worked on Watchman argued that segregation was biblically justified; “the great bulk of this propaganda had but a single theme: ‘segregation—God’s own plan for the races.’”184 Indeed, one of the movement’s founders declared at a 1955 rally in New Orleans that
“‘segregation is a holy thing.’”185
175

R. Carter Pittman, All Men Are Not Equal, 17 ALA. LAW. 252, 254 (1956). Mr. Pittman
was a Georgia lawyer. Id. at 252 n.1 (providing author’s credits).
176 Id. at 262.
177 Id. (italics in the original).
178 Id. at 263.
179 See HARRIS, supra note 79, at 276 (1978).
180 MCMILLEN, supra note 66, at 173–74 (going on to quote invocations given at a 1958
Council rally in Jacksonville Mississippi). In this vein, an Alabama Baptist minister “who
had twice served as state president of Alabama’s more than 600,000 Baptists,” gave a
speech entitled “‘Why Integration is Un-Christian.’” Id. at 174.
181 Id.
182 Id. at 174–75.
183 See Speakers List (Apr. 6, 1956), http://clio.lib.olemiss.edu/cdm/compoundobject/collection/citizens/id/283/rec/232.
184 MCMILLEN, supra note 66, at 175 & n.48.
185 Id. at 177.
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Despite Jean Louise’s argument that the time had come to for the
South to loosen its grip on its “Way of Life,”186 segregationists believed
they were on the right side of history.187 Watchman’s portrayal of
Council rhetoric and methods therefore rings true once again when Atticus condescendingly lectures Jean Louise on the Jeffersonian underpinnings of his position.188 In fact, segregationists often invoked history
and Jeffersonian principles as a “respectable way of resisting the
Brown ruling.”189 Herman Talmadge’s 1955 tract, You and Segregation, cited Jefferson to justify defiance of the Supreme Court.190 “That
they could enlist the writings of a revered American hero was all the
justification segregationists needed. Through the simple act of lifting
and applying Jefferson’s anti-judiciary words, segregationists . . .
powerfully linked the founding father to massive resistance.”191 Jefferson was even put to work in Council-produced propaganda materials
for white schoolchildren, issued in 1957.192 Similar talking points
mined from Jefferson and other historical figures were included in
“welcome” materials provided to new Council members.193
IV. THE MOCKINGBIRD’S THEORY OF THE CASE
When lawyers engage in written or spoken advocacy, they generally fashion and use a “theory of the case” that informs their selection
of arguments and use of key facts.194 An instructive example is Abe
Fortas’ approach to the landmark case, Gideon v. Wainwright.195 Fortas
faced two serious problems for his claim that state courts should constitutionally be required to provide a right to defense counsel for indigent defendants charged with crimes.196 First, there was no precedent
186

WATCHMAN, supra note 94, at 241.
See Robert G. Parkinson, First From the Right: Massive Resistance and the Image of
Thomas Jefferson in the 1950s, 112 VA. MAG. OF HIST. & BIO. 3, 5 (2004) (segregationists
employed historical arguments).
188 See WATCHMAN, supra note 94, at 244.
189 See Parkinson, supra note 191, at 11 (segregationists seized on Jefferson’s “interposition” theories to justify massive resistance).
190 See id. at 16.
191 Id. at 17 .
192 Id. at 19.
193 Id. at 19–20.
194 See ANTONIN SCALIA & BRYAN A. GARNER, MAKING YOUR CASE: THE ART OF
PERSUADING JUDGES 59–60 (2008); William C. Whitbeck, Arguing to Win at the Court of
Appeals, 85 MICH. B. J. 24, 25 (2006) (advice from Chief Judge of Michigan Court of Appeals); Christine M. Durham, Writing a Winning Appellate Brief, 10 UTAH B.J. 34, 35
(1997) (advice from Utah Supreme Court justice).
195 Gideon v. Wainwright, 372 U.S. 335 (1963).
196 See Abe Krash, The Architects of the Gideon Decision: Abe Fortas and Justice Hugo
187
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for his position; to the contrary, the Supreme Court had explicitly declared that state courts must provide counsel to the indigent only when
“special circumstances” obtained.197 Second, a federal court mandate
that state courts provide counsel to the indigent seemingly posed a degree of intervention in state court matters that threatened to disrupt federalism.198 The “brilliant insight” that became Fortas’ theory of the
case was that the Betts “special circumstances” rule actually caused
more federal-state court friction than would an across the board requirement for counsel, as every habeas case in the Betts regime required federal courts to second-guess state courts’ “special circumstances” determinations.199
This brilliant insight helped persuade the Supreme Court to rule
unanimously in Fortas’ favor. Justice Douglas was so impressed that
he later recalled Fortas’ legal argument as the best he had ever heard in
the Supreme Court.200 Not only had Fortas pinpointed Betts’ shortcomings, but he also took what was perceived to be a weakness in his argument, and turned it into his winning linchpin.
Harper Lee needed to do something similar if Watchman was to
be made into Mockingbird. Of course, Harper Lee was not thinking
explicitly of herself as a lawyer considering her theory of the case. To
the contrary, the likely reason Harper Lee refashioned Watchman’s
threads into almost wholly new cloth in Mockingbird is that her agent
and editors told her to do so.201 Yet, Lee’s radical transformation of
Watchman suggests she carefully considered the available tactical
choices for her rhetorical situation. The evidence for this conclusion
lies in the comparison between Watchman and Mockingbird. Mockingbird retains Watchman’s setting in Maycomb, Alabama, its central
characters in the persons of the Finch family and their housekeeper Calpurnia, and many satellite characters, including Dill, Dill’s Aunt Rachel, Miss Maudie, Mrs. DuBose, Judge Taylor, Calpurnia’s son
Zeebo, the Cunninghams/Coninghams, and so on. However, there are
also many significant changes.202
Black, 92 TEX. L. REV. 1191, 1195–96 (2014).
197 See Betts v. Brady, 316 U.S. 455 (1942); Krash, supra note 200, at 1195–96.
198 See Krash, supra note 200, at 1195–96.
199 See id. at 1199.
200 Id. at 1199–1200.
201 See Neely Tucker, supra note 5.
202 See WATCHMAN, supra note 94, at 54. One major change I will not discuss—despite its
intriguing temptations—is the character of Boo Radley. Watchman has no hint whatsoever
of Boo Radley, who of course has a major presence in Mockingbird. Only a passing reference in Watchman to a mythical “Two-Toed Tom” who “made tunnels beneath Maycomb
and at people’s chickens at night” hints at the psychological space Boo Radley occupies in
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These changes are vital to understanding Lee’s use of Mockingbird to address the rhetorical situation she recognized when she drafted
Watchman. One key change is Mockingbird’s setting in the mid-1930s,
moving the action away from the 1950s and escaping explicit references to the rhetorical situation Lee actually was addressing. Another
key change is in the character of Atticus Finch. Hand-in-hand with this
second change was Lee’s decision to refashion Atticus’ work in defending an African American accused of raping a white woman from a
distasteful—but necessary—task in Watchman to an act of principled
courage in Mockingbird. Embedded within these changes is a new argument framework: rather than mount moral arguments Council adherents would foreseeably deflect, Lee constructed a “fairness” argument
that might make her moral points palatable even to a resistant audience.
A.

The Shift from Massive Resistance to the Great Depression
Watchman hints at Mockingbird’s setting in a fleeting thought
Jean Louise has during her confrontation with Atticus. At the turning
point in that argument, just before she disabuses her father of the notion
that they agree on matters of racial justice, she muses: “She had been
half willing to sponge out what she had seen and heard, creep back to
New York, and make him a memory. A memory of the three of them,
Atticus, Jem, and her, when things were uncomplicated and people did
not lie.”203 This vague notion suggests the glimmer of the idea for
Mockingbird, and is all the more intriguing for the fact that Mockingbird actually ends with Atticus collaborating with Sheriff Tate in a very
big lie: the cover-up of Boo Radley’s role in Bob Ewell’s death.204
Resetting her story in the 1930s must have been a relief for Lee.
It allowed Lee to return her characters to what she saw as a relatively
uncomplicated time, and to place them in a world with a “‘rich social
pattern’” she wished to explore.205 More importantly, it allowed her to
bring the deceased Jem of Watchman back to life in late childhood and
early adolescence, and to return Jean Louise to her childhood innocence
the early sections of Mockingbird.
203 Id. at 241.
204 See id. at 276.
205 See SHIELDS, supra note 9, at 241 (quoting Harper Lee speaking in a March 1964 radio
interview, discussing her affection for the era colored by rose-tinted glasses, even though
the 1930s actually represented Jim Crow’s zenith); See C. VANN WOODWARD, THE
STRANGE CAREER OF JIM CROW 116 (3d rev. ed., Oxford U. Press 1966) (describing the
early Depression era’s uptick in lynching); See RICHARD WORMSER, THE RISE AND FALL OF
JIM CROW 152 (2003) (quoting Walter White of the NAACP that “lynchings had risen during the Depression from a low of 7 in 1929, to 21 in 1930, to a high of 28 in 1933”); See
EGERTON, supra note 27 (inferring that this era did spawn a nascent civil rights movement).
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as Scout. The importance of using children seems to have occurred to
Lee towards the end of her Watchman manuscript, when Uncle Jack
reveals to Jean Louise that he was in love with her mother and regarded
Jean Louise and Jem as his “‘dream children.’”206 Lee undoubtedly
drew this phrase from a semi-autobiographical Charles Lamb essay, in
which the author tells his children stories of his own childhood, only to
awaken from a dream and realize he is a bachelor, and has no children
at all, but only vivid dreams of the children he might have had with the
woman he loved but never married.207
Mockingbird’s opening epigraph returns to Charles Lamb and invokes children, quoting Lamb’s words that “Lawyers, I suppose, were
children once.” I have argued in other places that the epigraph suggests
Lee was thinking of the lessons Jem turned grown-up lawyer might
carry into his 1950s career.208 Perhaps Lee imagined him opposing the
Citizens’ Council, as Watchman’s Jean Louise so fervently wishes
Henry would do.209 Seen in this light, Mockingbird perhaps comprises
the lesson Lee wished the youthful segregationist lawyers of the Watchman era had learned during their Great Depression childhoods.
Setting aside Harper Lee’s nostalgia for the 1930s, this setting’s
racial order would have been comfortable for the segregationists of the
1950s. In the 1930s, the South was still largely a “feudal land.”210
Thus, “[e]very member of the society—man and woman, white and
black—knew his or her place.”211 In this sense, segregationists could
consider the era a time when “things were uncomplicated.”212 From
the vantage point of Mockingbird’s characters, “the notion that the Jim
Crow order would end within their lifetime[s] was simply a remote possibility (or a nightmare).”213 In short, segregationist readers in the
1950s would not feel threatened by a Maycomb in the 1930s.
The legal strictures and glimmers of progress in 1930s Alabama
are perhaps best reflected in the Scottsboro case. Two white women
accused nine young African American men of rape. They avoided

206

See WATCHMAN, supra note 94, at 274.
See Charles Lamb, Dream-Children: A Revery, http://www.bartleby.com/195/5.html
(last visited Oct. 7, 2016).
208 Mary Ellen Maatman, Justice Formation From Generation to Generation: Atticus
Finch and the Stories Lawyers Tell Their Children, 14 J. LEG. WRITING INST. 207, 242
(2008).
209 See WATCHMAN, supra note 94, at 233–34.
210 EGERTON, supra note 27, at 19.
211 Id.
212 See WATCHMAN, supra note 96, at 241.
213 See KIMBERLEY JOHNSON, REFORMING JIM CROW 5 (2010).
207
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lynching, which was a point of pride in some white quarters and frustration in others.214 Nonetheless, the accused went to trial less than two
weeks after their arrest, and were swiftly convicted, with all but one
sentenced to death after perfunctory proceedings.215 Yet, northern lawyers from the International Labor Defense came South to represent
them, the Supreme Court established important early criminal procedure precedents in ruling on their behalf,216 and proceedings dragged
on in some of their cases for decades.217 By the 1950s, all of the Scottsboro defendants were free, and Alabama had no appetite for further
prosecutions.218
Harper Lee is said to have based Tom Robinson’s trial on the Monroeville case of Walter Lett,219 but that does not mean she was unaware
of Scottsboro’s history and its resonance with her text and for her audience. As she wrote in a 1999 letter, she felt Scottsboro “‘will more
than do as an example (albeit a lurid one) of deep-South attitudes on
race vs. justice that prevailed at the time.’”220 More importantly, from
the standpoint of the late 1950s, the drawn-out Scottsboro experience
had taught Alabamans that it was not unthinkable that a white woman
accusing an African American male of rape might be lying or mistaken.
Indeed, the fact that Tom Robinson clearly wished to have no intimacy
with his accuser, Mayella Ewell, who allegedly “tempted” him,221
would have played favorably to segregationists’ horror of interracial
“mixing” and “amalgamation.” Thus, by placing her story in the 1930s
and playing on the sensibilities of the 1950s, Harper Lee could turn an
audience that would have been deeply antagonistic to Watchman into
one that might be sympathetic to Mockingbird.
B.

A Different Atticus Finch
Some Watchman readers have voiced disappointment in how Atticus Finch “turned out” in the decades after he defended Tom Robinson, but this complaint misunderstands Lee’s intent when she wrote

214

See JAMES GOODMAN, STORIES OF SCOTTSBORO 5–6, 16–18 (1st ed. 1994).
See id. at 4. (Haywood Patterson describing the courtroom during their trials as “one
big smiling white face.”).
216 See Powell v. Alabama, 287 U.S. 45, 73 (1932); Patterson v. Alabama, 294 U.S. 600,
606 (1935).
217 See GOODMAN, supra note 218, at 393-97 (chronology of Scottsboro events).
218 Hugh T. Murray, Jr., Changing America and the Changing Image of Scottsboro, 38
PHYLON 82, 86 (1977).
219 See SHIELDS, supra note 9, at 118–20.
220 Id. at 118.
221 See WATCHMAN, supra note 94 at 109.
215

10 - MAATMAN FINAL.DOCX (DO NOT DELETE)

2016]

THE MOCKINGBIRD’S BRIEF

1/18/2017 9:15 PM

115

Mockingbird. She did not write Mockingbird as a “prequel” to Watchman; rather, she wrote it as a replacement of Watchman.222 This was
no casual, unstudied change. To the contrary, Lee spent years reworking her materials, to the point that the Atticus Finch of Mockingbird is
an entirely different person from the Atticus Finch of Watchman, sharing only his name and his web of relationships with the characters who
exist in both books. As Diane McWhorter has put it, “[t]he mystery is
how the Mockingbird Atticus was reverse-engineered from raw material that suggests how livid the author must have been at her own father.”223
The Atticus Finch Lee remade is indisputably an icon of American
fiction, though even the Mockingbird character has his flaws. He can
be criticized for his too-perfect principles and all-encompassing tolerance.224 With these qualities, he can be criticized for too passively accepting the status quo of segregation.225 Moreover the novel can fairly
be taken to task as a “‘white savior’ story, except that Atticus Finch
fails at saving Tom Robinson.”226 Yet, many of these very weaknesses
are traceable to the transformation Atticus undergoes between Watchman and Mockingbird. By definition, the Atticus who is a leader of the
local White Citizens’ Council chapter did not possess an all-encompassing tolerance.
Most importantly, keeping Atticus consistently tolerant in Mockingbird may have been a conscious strategy on Lee’s part. Unlike the
Atticus of Watchman, who crusades for White Supremacy, the Atticus
of Mockingbird has a more modest agenda. Had his character directly
challenged all of Jim Crow, Lee would have risked alienating the audience she likely wanted most to engage: the southerners she knew. The
reality was that Monroeville was not a receptive ground for Lee’s argument if it had been stated in Watchman’s terms. A month after she
completed her work on Mockingbird, “the Monroeville Christmas parade was canceled, because the Klan had warned that if the band from
the black high school marched with whites, there would be blood.”227
222 See Neely Tucker, supra note 5 (Discussing that “neither the agent nor the publisher
left any traces of a publishing plan for ‘Watchman.’”).
223 See McWhorter, supra note 23 at *3.
224 See, e.g., William Giraldi, Mockingbird, Inc.: Harper Lee’s Juvenilia Sprouts a Literary
Industry, NEW REPUBLIC, *8–11 (Aug. 4, 2015), https://newrepublic.com/article/122454/mockingbird-inc.
225 See, e.g., Steven Lubet, Reconstructing Atticus Finch, 97 MICH. L. REV. 1339, 1340–41
(1999); Monroe Freedman, Atticus Finch—Right and Wrong, 45 ALA. L. REV. 473, 474
(1994); Thomas Mallon, Big Bird: A Biography of the Novelist Harper Lee, THE N.
YORKER, May 29, 2006, at 79-82.
226 See Giraldi, supra note 228, at *10 (quoting Toni Morrison).
227 Paul Theroux, What’s Changed, and What Hasn’t, in the Town That Inspired ‘To Kill
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By the time Mockingbird was published, Monroeville’s “schools were
segregated and they remained so for the next five years. And once the
schools were integrated in 1965, the white private school Monroe
Academy was established not long after.”228
In short, Lee’s “only option for making Atticus both plausible and
morally instructive was to place him in the 1930s under a child’s gaze.
Not even the liberals back then were advocating the end of segregation . . . and it was possible to do the right thing, . . . without undermining the whole system.”229 Mockingbird’s small town, 1930s setting allowed Lee to avoid the distractions of what segregationists felt to be an
attack on traditional rural values;230 instead, she could weave her protagonists and their values into Alabama’s small town fabric.
Viewed from that standpoint, Mockingbird’s Atticus is a man who
faces a rhetorical situation similar to that of the 1950s, and, unlike
Henry and Atticus of Watchman, takes the right side of history no matter the consequences. In that way, he fulfills the most fervent wishes
of Jean Louise of Watchman: he refuses to be scared of Maycomb because he knows he must live with himself and his conscience.231 As he
does so, he points to a path for resolving the painful situation painted
by Watchman—of being thoroughly alienated from the people and
places one loves—by remembering that even though “‘we are fighting
our friends . . . [N]o matter how bitter things get, they’re still our
friends and this is still our home.’”232 Thus, the Atticus of Mockingbird
has the courage that Henry of Watchman lacks: “‘real courage is . . .
when you know you’re licked before you begin but you begin anyway
and you see it through no matter what.’”233
C. A New “Theory of the Case”
Watchman addressed the South’s rhetorical situation with moral
arguments. Although Mockingbird ultimately concerns moral issues,
a Mockingbird,’ SMITHSONIAN MAG., July 2015, at 7, http://www.smithsonianmag.com/history/whats-changed-what-hasnt-in-town-inspired-to-kill-a-mockingbird180955741/?no-ist.
228 Id.
229 McWhorter, supra note 23 at 2.
230 See BARTLEY, supra note 73, at 241–43 (Discussing if Southern “neobourbons” who
opposed desegregation felt traditional rural values were under attack).
231 Compare WATCHMAN, supra note 94, at 233–34 (Jean Louise berates Henry for fearing
Maycomb’s opinion, and she does not understand how he can live with himself), with
MOCKINGBIRD, supra note 116, at 83, 97 (Atticus explains to Scout that if he did not represent Tom Robinson he “‘couldn’t hold up [his] head in town,” and tells Jack he could not
face his children if he did not represent Robinson).
232 Compare WATCHMAN, supra note 94, at 248, with MOCKINGBIRD, supra note 116, at 84.
233 See MOCKINGBIRD, supra note 116, at 121.
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Lee framed its arguments in terms of simple fairness. The notion of
fairness is also present in Watchman: Jean Louise interprets “‘[e]qual
rights for all; special privileges for none’” as a call to fairness, something other than “‘one card off the top of the stack for the white man
and one off the bottom for the Negro.’”234 Nonetheless, Watchman
does not sustain its use of this idea.
In contrast, Mockingbird stresses this theme. The Atticus of
Mockingbird possesses an innate sense of fairness. Thus, Miss Maudie
speculates that Atticus, blessed with extraordinary marksmanship, long
ago “‘put his gun down when he realized that God had given him an
unfair advantage over most living things.’”235 Atticus knows it is important to pass this sensibility on to his children, telling them it would
be “‘a sin to kill a mockingbird.’”236 After Tom Robinson’s death, the
local newspaper editor “likened Tom’s death to the senseless slaughter
of songbirds by hunters and children.”237 In other words, what happened to Tom raises a fundamental problem of fairness, for White Supremacy’s arrangements conferred unfair advantages upon one race
versus the other: as Watchman put it, the top card always went to
whites.
This perversion of fairness infuses daily life in ways that Mockingbird’s Atticus deplores. Atticus tells Jem:
As you grow older, you’ll see white men cheat black men every day of
your life, but let me tell you something and don’t you forget it—whenever a white man does that to a black man, no matter who he is, how
rich he is, or how fine a family he comes from, that white man is
trash.238

Reflecting on such systemic unfairness, Atticus adds: “‘Don’t fool
yourselves—it’s all adding up and one of these days we’re going to pay
the bill for it. I hope it’s not in you children’s time.’”239
Miss Maudie later drives the point home, saying that Atticus took
on the burdens of people in town “‘who say that fair play is not marked
White Only; . . . who say a fair trial is for everybody.’”240 The rest of
234

See WATCHMAN, supra note 94, at 242.
MOCKINGBIRD, supra note 116, at 107.
236 See id. at 98.
237 Id. at 254.
238 Id. at 233. This aspect of Mockingbird reflected not only the unfairness of segregation
and injustice, but also the everyday arrangements of the region’s economy. Formal recognition of economic injustices began to dawn in the late 1930’s. See, e.g., Taylor v.
Copeland, 181 So. 742, 744 (Miss. 1938); Mississippi Court Backs Negro Against Landlord, N.Y. TIMES, May 31, 1938, at 36 (reporting the Copeland decision).
239 MOCKINGBIRD, supra note 116, at 233.
240 See id. at 249–50.
235
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Maycomb’s “handful” of fair-minded people hesitate (like Henry in
Watchman) to stand up for this principle, but they trust Atticus “‘to do
right.’”241 This Atticus doing right in the name of fairness is a stark
contrast to the Citizens’ Council leader of Watchman, of whom an elderly and knowing Calpurnia ironically says “‘[h]e always do
right.’”242
The Atticus of Mockingbird insists that the fairness principle is
most important in the courtroom. His jury closing for Tom Robinson
connects the concept of equality with due process, which he describes
as “‘the integrity of our courts and in the jury system.’”243 Taking aim
at Citizens’ Council denials of human equality, Lee has this Atticus tell
the jury:
[T]here is one way in this country in which all men are created equal—
there is one human institution that makes a pauper the equal of a Rockefeller, the stupid man the equal of an Einstein, and the ignorant man
the equal of any college president. That institution, gentlemen, is a
court . . . [I]n this country our courts are the great levelers, and in our
courts all men are created equal.244

In fact, Atticus’ closing articulates a vision rather than a reality,
for Tom’s ordeal is unfair from start to finish. Mockingbird parallels
the systemic unfairness of Tom’s trial with the daily unfairness of the
southern “way of life.” After the prosecutor exploits racial prejudice
by using his privileges to browbeat Tom and address him with racial
epithets,245 Dill is sickened with the instinctive reaction of a child who
knows unfairness when he sees it.246 The town’s racial rebel—a man
named Dolphus Raymond who has a common law African American
wife and “mixed” children (thereby violating the core tenets of Council
dogma against “mixing” and “amalgamation”)—comforts Dill. Raymond understands that Dill is sickened by “the simple hell people give
other people—without even thinking . . . [T]he hell white people give
colored folks without even stopping to think that they’re people,
too.”247
241

See id at 249.
See WATCHMAN, supra note 94, at 159. Lee’s text implies that Calpurnia is well-aware
of Atticus’ enmeshment with the Council movement, as she responds to Jean Louise’s entreaties to resume a warm relationship with the pointed question: “‘What are you all doing
to us?’” Id. at 160.
243 See MOCKINGBIRD, supra note 116, at 218.
244 Id.
245 See id at 210. He calls Tom “‘boy,’” and a “‘big buck.’” Id.
246 After all, “it’s not fair” might well be the earliest childhood argument to emerge from
any future lawyer’s mouth.
247 See MOCKINGBIRD, supra note 116, at 213.
242
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Raymond’s indictment of White Supremacy closely echoes Jean
Louise’s argument in Watchman that the system defended by the Council movement “kills . . . souls” by withholding from African Americans
“simple, impartial courtesy,” and with “systematic denial that they’re
human.”248 The difference is that the argument in Watchman is cloaked
in filial disappointment and moral anger, whereas the argument in
Mockingbird is anchored to fairness principles. Lee ensured that Mockingbird readers would connect Raymond’s version of this argument
with fairness by having Scout observe immediately after his remarks
that “‘Atticus says cheatin’ a colored man is ten times worse than
cheatin’ a white man . . . . [s]ays it’s the worst thing you can do.’”249
Given Monroeville’s treatment of Ben Watts’ interracial relationship with Nazarene Parker, Lee had a sound basis for hope that this line
of argument would work for her readers. Her own father—like Atticus—had ensured that Watts’ will was “airtight.”250 Moreover, the
business community had rallied around Ben Watts to ensure Nazarene
Parker her fair distribution from Watts’ estate, and the court had upheld
Watts’ will.
V. THE MOCKINGBIRD’S SONG OF FAIRNESS
Like any good lawyer, Lee seems to have considered her audience251 as she labored to transform Watchman into Mockingbird. As
the Citizens’ Council movement continued to spew propaganda between 1957 and 1959, it must have become clear to Lee that moral arguments would not hold sway with the movement’s adherents and likeminded segregationists. Having submitted her Watchman draft in November 1957, she could have simply turned to the next year’s issues of
The Alabama Lawyer and find myriad examples of “moral” and “legal”
arguments for segregation and against the case she tried to make in
Watchman. The January 1958 issue featured arguments from Judge
Walter B. Jones that the Supreme Court’s recent decisions were both
“un-wise and un-American.”252 In April of 1958, she could have read

248
249
250
251
252

See WATCHMAN, supra note 94, at 252.
See MOCKINGBIRD, supra note 116, at 214.
See id. at 99.
See generally SCALIA & GARNER, supra note 198, at 5.
See Walter B. Jones, We Must Save the Constitution, 19 ALA. LAW. 36, 38 (1958).
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about The Federal Invasion of Arkansas in the Light of the Constitution.253 In 1959, she could have read about schemes to avoid desegregation by abolishing public schools.254 April of that year brought articles on Origin of the Races and Their Development for Peace (Separate
But Equal), Governor Patterson’s inaugural address staunchly touting
states’ rights and declaring his dedication to segregation.255
Whether through the bar journal or other media, Lee might have
taken particular notice of her former classmate’s speech,256 which embraced classic Council rhetoric. Patterson vowed:
There can be no compromise in this fight. There is no such thing as a
‘little integration.’ The determined and ruthless purpose of the race
agitators and such organizations as the NAACP is to bring about as
fast as possible an amalgamation of our society. They seek to destroy
our culture, our heritage, and our traditions. If we compromise or surrender our rights in this fight, they will be gone forever, never to be
regained or restored.257

Lee might also have noticed, either in the Alabama Lawyer258 or
in the national media in which it was placed,259 the first of Carleton
Putnam’s “open letters” to federal government officials laying out a
“Yankee’s” argument against the Brown decision that functioned as
Council propaganda in sheep’s clothing. The end of Putnam’s letter
inverted Watchman’s morality argument concerning “soul killing.”
Seizing on Brown’s concern with the state-sponsored message of inferiority transmitted by segregation, Putnam argued that “if a child is by
nature inferior, enforced association with his superiors will increase his
realization of his inferiority, while if he is by nature not inferior, any
implication of inferiority in segregation . . . will only serve as a spur to
a greater effort[.]”260 The continuous stream of such arguments from

253

See R. Carter Pittman, The Federal Invasion of Arkansas in the Light of the Constitution, 19 ALA. LAW. 168 (1958).
254 See Grover S. McLeod, A Program for Private Schools, 20 ALA. LAW. 73, 74 (1959).
255 See John Patterson, Inaugural Address of John Patterson Governor State of Alabama,
20 ALA. LAW. 129, 130-31 (1959).
256 See SHIELDS, supra note 9, at 103 (listing Patterson amongst Lee’s classmates at the
University of Alabama).
257 See Patterson, supra note 259, at 131.
258 See Carleton Putnam, Mr. Putnam’s Letter to U.S. Attorney General Rogers, 20 ALA.
LAW. 276 (1959). Putnam first published the letter in March 1959. Id. at 276. Lee was finishing Mockingbird in the spring of 1959, See SHIELDS, supra note 9, at 132, so Putnam’s
letter is emblematic of the rhetoric she would have encountered in national media and on
her periodic trips home rather than a specific piece of rhetoric shaping her tactics.
259 See BARTLEY, supra note 73, at 179.
260 See Putnam, supra note 262, at 284.
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segregationist quarters blatantly flagged the uselessness of Watchman’s moral arguments.
Comparison of Watchman and Mockingbird makes clear that, at
some point in the grueling re-writing process, Harper turned from arguments based on morality to a less confrontational argument based on
fairness. The shift to fairness, which at first blush might be perceived
as ducking segregationists’ punches, actually signals a shift to greater
effectiveness for the time and place for which Lee wrote. The morality
argument had traction with Southern moderates,261 but it was unpersuasive to segregationists. “[S]outhern neobourbons saw neither the desirability nor the legitimacy of social change. That demands for Negro
equality might ultimately rest on a moral foundation, or might even
contain a moral component, was repugnant to the whole system of
neo-bourbon values.”262
A fairness argument had better odds. Segregationists had long
claimed that African Americans as well as whites preferred segregation, which was another way of claiming the “southern way of life” was
fair. When pressed to concede that “separate” did not yield equality in
resources, segregationists were willing at least to pay lip service to a
fairness principle by agreeing to improve facilities for African Americans.
Segregation’s more genteel defenders insisted that all southerners,
black and white, preferred segregation.263 For example, initial reactions in the Deep South to the Brown ruling included the assertion that
“thinking” African Americans as well as whites regarded the decision
as a “calamity.”264 The cruder way of putting this was voiced by an
Alabama businessman and Citizens’ Council member who said, “‘I
know our Nigras don’t want this integration, it’s just some agitators.’”265 This assumption underlay the vigor with which the Council
movement scapegoated and targeted the NAACP, which was regarded
as the prime force of outside agitation disrupting what otherwise would
be continued “harmony” within a segregated society.266 According to
261

See, e.g., GILBERT C. FITE, RICHARD B. RUSSELL, JR., SENATOR FROM GEORGIA 345
(1991) (noting that Ralph McGill could not in principle support the status quo).
262 BARTLEY, supra note 73, at 244.
263 See Charles S. Johnson, A Southern Negro’s View of the South, 26 J. NEGRO EDUC. 4, 4
(1957).
264 See How America’s Newspapers Responded A Half-Century Ago to the Supreme
Court’s Ruling in Brown v. Board of Education, 45 J. BLACKS IN HIGHER EDUC. 46, 46–47
(2004) (quoting Editorial, Bloodstains On White Marble Steps, JACKSON DAILY NEWS, May
18, 1954).
265 See Halberstam, supra note 84.
266 See Rorty, supra note 100, at 379 (noting that the NAACP was perceived as “a conspiracy of ‘bad nigras,’ abetted by a few dam-yankee whites, its object being to subvert and

10 - MAATMAN FINAL.DOCX (DO NOT DELETE)

122

CUMBERLAND LAW REVIEW

1/18/2017 9:15 PM

[Vol. 47:1

this train of thought, segregation could not be unfair, because “thinking
people” of both races agreed to, and desired, the legal and social arrangements that flowed from segregation. Even the groundbreaking
federal Judge J. Waties Waring recalled that he long assumed African
Americans were content with segregation because “they never asked
for any rights, and I didn’t question it.”267
More significantly, segregation’s defenders explicitly paid lip service to the principle of fairness, as a kind of trade-off for retaining segregation. For example, South Carolina lawyers defending school desegregation cases admitted that “‘inequalities in the facilities,
opportunities, and curricula of the schools of this district do exist,’” as
part of a larger strategy of “plead[ing] for time to equalize facilities and
resources.”268
The 1952 ruling against desegregation of Prince Edward County
schools captured the segregationists’ viewpoint on fairness. First, the
court found nothing wrong or unfair about segregation in itself. The
court wrote:
[T]he separation provision rests neither upon prejudice, nor caprice,
nor upon any other measureless foundation. Rather the proof is that it
declares one of the ways of life in Virginia. Separation of white and
colored ‘children’ in the public schools of Virginia has for generations
been a part of the mores of her people. To have separate schools has
been their use and wont.269

In fact, the court viewed school segregation as a positive good for
African Americans because it was a source of jobs for African American teachers; moreover, “the president of the University of Virginia expressed to the Court his judgment that its involuntary elimination
would severely lessen the interest of the people of the State in the public
schools, lessen the financial support, and so injure both races.”270
At the same time, the court noted the many and wide disparities in
resources afforded the schools for each race and made clear that these
gaps must be closed.271 Nonetheless, the court was satisfied with the
progress made to date. It noted:
Through the activities of the school board and the . . . superintendent, . . . $840,000.00 has been obtained, the land acquired, and plans

destroy the established social and political order of the South”).
267 See RICHARD KLUGER, SIMPLE JUSTICE 295 (1975).
268 See EGERTON, supra note 27, at 596.
269 Davis v. Cty. Sch. Bd. of Prince Edward Cty., Va., 103 F. Supp. 337, 339 (E.D. Va.
1952), rev’d sub nom. Brown v. Bd. of Educ., 349 U.S. 294 (1955).
270 Davis, 103 F. Supp. at 340.
271 Id. at 340–41.
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completed, for a new high school and necessary facilities for the Negroes. Both local and State authorities are moving with speed to complete the new program. An injunction could accomplish no more.272

This strategy seemed to hold promise in the days before the Supreme Court’s Brown decision, so “state after state announced new
funding plans aimed at convincing federal judges of their good intentions.”273 Although such promises turned out for the most part only to
pay lip service to fairness,274 they pointed the way to Lee’s use of a
fairness argument in Mockingbird.
While the theme of fairness recurs throughout Mockingbird, Lee’s
tactics are most apparent in her treatment of Atticus’ closing to the jury
in Tom Robinson’s case. As I have argued elsewhere, Atticus’ closing
paints a picture of a functioning judicial system that is in actuality a
fantasy.275 After all, the prosecutor had just finished using vile epithets
and what we would today call “white privilege” to obtain Tom’s conviction on the flimsiest of evidence. Yet, Atticus’ closing, put together
with the jury’s near-inevitable verdict,276 works like a logical proof.
Atticus tells the jury:
A court is only as sound as its jury, and a jury is only as sound as the
men who make it up. I am confident that you gentlemen will review
without passion the evidence you have heard, come to a decision, and
restore this defendant to his family. In the name of God, do your
duty.277

The logic that flows from this closing operates like an enthymeme
presented as a three-part syllogism:278 1) courts are as good as their
juries; 2) a jury that does its duty in a fair legal system will find Tom
Robinson not guilty; and 3) if the jury finds Tom Robinson guilty, then
it has not done its duty, and the legal system is not fair. Given that the
jury in Mockingbird indeed finds Tom guilty, this syllogism carries
Lee’s readers to the conclusion that the legal system it portrays is unfair. Lee finishes the argument by pointing to racism as the root cause
of the law’s unfairness. Scout spells this out for us when she concludes

272

Id. at 341.
See EGERTON, supra note 27, at 603.
274 The region’s leadership lacked both the will and the financial resources to make equalization of facilities a reality. See id.
275 See Maatman, supra note 212, at 241.
276 Atticus later tells the children that he thought a guilty verdict was perhaps inevitable.
See MOCKINGBIRD, supra note 116, at 235. Miss Maudie thought so as well. See id. at
228.
277 Id. at 218.
278 See Rodden, supra note 14, at 163–64.
273
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that “in the secret courts of men’s hearts.” (i.e., the jury that is the measure of the court’s fairness) “Tom was a dead man the minute Mayella
Ewell opened her mouth and screamed.”279
VI. CONCLUSION “IN CHAMBERS”: EVALUATING THE MOCKINGBIRD’S
BRIEF
In Watchman, Harper Lee attempted to confront the Deep South’s
rhetorical situation head on by “arguing” a moral case against the tenets
of the White Citizens’ Council movement and its pro-segregation project. Had Watchman actually been published when written, it is doubtful whether its impact would have been discernible. As it was, Monroeville’s initial reaction to even Mockingbird was chilly: “[T]he
fiction was so raw and real that many in the white population—which
numbered just over 2000 when the book came out—despised it.”280
Nonetheless, Lee’s rhetorical strategy with Mockingbird was to
hold a kind of reverse mirror up to segregationists by remaking her Atticus into a man who lives and tells a counterstory of what southern law
and lawyers could be, if guided by fairness principles. Mockingbird’s
play on fairness was certainly effective with those receptive to that argument. For example, Diane McWhorter recalls seeing the movie as a
fifth grader unfamiliar with “the meaning of southern justice”; like Jem
and Dill in Mockingbird, she assumed the jury would acquit Tom Robinson and was distraught when it did not.281 For McWhorter, Atticus’
syllogism made a lasting impression.
Whites in Monroeville “‘who were trying to take a stance for civil
rights took great encouragement from [Mockingbird], though it did not
directly address the issue.’”282 Lee’s elision served a purpose. As a
friend of Harper Lee explains, “[i]t was hard for the Klan and the White
Citizens’ Council to speak against the book, because it told the story of
a family and of a lawyer who did his duty. You can’t fight that.”283 The
same friend opines: “‘[i]f you ask Harper Lee, she says it’s a love story.
It models how a professional person should conduct himself in the face
of prejudice.’”284
Mockingbird’s “love story” goes beyond the love between a father
and his children and also shows a love of place and people. For those
279

See MOCKINGBIRD, supra note 116, at 254.
See Toohey, supra note 3.
281 See MCWHORTER, supra note 23, at 322.
282 See Toohey, supra note 3 (quoting Harper Lee’s friend Dr. Thomas Lane Butts, a minister associated with Monroeville’s Methodist church).
283 Id.
284 Id. This is certainly how I have understood the story.
280
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who knew of, or have studied, the time and place of Mockingbird’s
setting, Lee’s depiction is true to life. Southern liberal Virginia Foster
Durr called the movie version of Mockingbird “awfully true to much
of the South.”285 According to John Egerton’s sprawling portrait of the
South in the New Deal era, “there were saving graces in the South and
in its people—strengths of family and community that manifested
themselves in manners and fellowship, in generational continuity and
respect for history . . . . These . . . belonged to rich and poor, white and
black, old and young.”286 These qualities are elements Mockingbird
embeds in its brief, as if calling the South to become its better self. For
despite all of Watchman’s anger, Jean Louise’s struggle is great because her love of family and place is so deep. As William Faulkner
said of the South: “you don’t love because: you love despite; not for
the virtues, but despite the faults.”287
Lee’s Mockingbird “brief” of love and fairness has had an enduring impact, with millions of copies read worldwide. There is a reason
it has repeatedly been regarded as one of the most influential books
ever written. Yet, fifty-six years after it was published, we are still
seeking—and often falling short of—the loving fairness Harper Lee
called for in Mockingbird. When we consider Watchman’s arguments
transformed into Mockingbird’s brief, perhaps Harper Lee can bring us
to likewise transform ourselves.

285

See DURR, supra note 124, at 226–27.
EGERTON, supra note 27, at 79.
287 See WILLIAM FAULKNER, ESSAYS SPEECHES & PUBLIC LETTERS 42–43 (James B. Meriwether ed., 1965).
286
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PLACE AND IDENTITY IN HARPER LEE AND ROBERT
PENN WARREN
MARC L. ROARK1
INTRODUCTION
Southern writers in the 20th century wrestled with whether “southernness” was an exceptional quality that could transcend race and class
or whether race and class were bound up in the very definition of
whether the South was “exceptional.”2 Later critics have fallen into the
trap of debating whether characters like Atticus Finch are exceptional
or whether they are merely ordinary in an exceptional place. This debate has been exacerbated by a seeming bait and switch the “new” Attticus reveals in Go Set a Watchman. Frankly, the debate misses the
point. Could a racialized Atticus Finch in Go Set a Watchman be consistent with the seemingly docile and non-racial Atticus in To Kill a
Mockingbird. I argue yes and that very likely, one Atticus can easily
beget the other.
In asserting this, I suggest that the place of Southern literature, i.e.,
1

Professor of Law, Savannah Law School. Thank you to Alfred Brophy who organized
this group of papers and to each of the authors for thoughtful contributions. Special thanks
goes to Miriam Cherry whose pact of perfect performance helped inspire the completion
of the project in the form it is published in. A version of this paper was delivered at the
University of Utah's Conference on the Novel and the Land in 2014. Special thanks to
Matthew Titulo for organizing that conference and including me in the wonderful discussions. I'd also like to thank Dr. Stanley Helton and Dr. John Burt who read drafts at various
stages. The author would like to thank his research assistants Emile Urdahl, Travis Heller,
Morgan Cutright, Mary Hashemi and others who have given time to this essay.
2 For example, Flannery O’Connor in response to editorial critiques that “southern writers
were in anguish because they were isolated from the rest of the country,” said:
I feel that this would be news [to] most Southern writers. The anguish that most
of us have observed for some time now has been caused not by the fact that the
South is alienated from the rest of the country, but by the fact that it is not alienated enough, that every day we are getting more and more like the rest of the
country, that we are being forced out, not only of our many sins but of our few
virtues. This may be unholy anguish but it is anguish nevertheless.
Louise Blackwell, Flannery O’Connor and the Southern Renaissance, 17 REVISTA DE
LETRAS 101, 101 (1975) (citing Flannery O’connor, The Fiction Writer and his Country,
in GRANVILLE HICKS, THE LIVING NOVEL: A SYMPOSIUM at 159 (New York 1957). For
similar regarding William Faulkner, see JOEL WILLIAMSON, WILLIAM FAULKNER AND
SOUTHERN HISTORY 6 (1980) (“The stage happened to be the South, the subject was the
human condition, and the play was ongoing and without end.”) and generally CHARLES S.
AIKEN, WILLIAM FAULKNER AND THE SOUTHERN LANDSCAPE (2010) (arguing that Faulkner’s interest in the problems of the human heart only make sense when contextualized to
a particular place and social setting, namely the South).
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the South, is far more determinative of social relationships than the
characters themselves. Atticus Finch does not emerge, but is created
from the very place he is found. Maycomb County, in as much as it is
a setting, is also a character with ideals, tolerances, and prejudices that
act upon the characters in both Go Set a Watchman and To Kill a Mockingbird. Harper Lee’s Maycomb creates a gravity on the wealthy
whites, the poor blacks, and the poor white trash that acts like a matrix
over the ways they engage with one another. Likewise, Robert Penn
Warren’s places of the South reveal how progress happens around
black persons, but never with them. This essay explores how the places
of the South within Southern literature create a version of Southern exceptionalism that allows us to forgive the place, while holding the characters culpable for actions we deem morally problematic.
This romanticism with the South allows readers to hold Bob Ewell
in contempt in Mockingbird, while making Atticus an archetype of a
flawed but noble hero. At the same time, the places of the South rarely
are implicated in the flaws of people like the Ewells, but are seen as
formative for characters like Atticus. Outside of the Southern Gothic,
traditional writers rarely take on the South’s moral culpability for how
it treats those outside the gentry.
For example, in early to mid-20th century Southern literature,
black people are often passive persons that things happen to in the
places of the South. The ways that characters respond to those things
is what makes us believe the characters are morally culpable. Harper
Lee’s Go Set a Watchman makes the audacious suggestion that it’s not
just the characters that illicit responses but the places as well. Geography becomes a character itself, morally culpable and expanding the
blame for Southern attitudes not just to the persons but to the landscapes surrounding them.
That place-centric identity can be characterized as what I have
called in other places a form of Southern Exceptionalism.3 No writer
better captures and helps explain how Southern Exceptionalism shapes
Southern writing than a consideration of Robert Penn Warren’s work
on place and Southern identity. Robert Penn Warren’s preeminent subject was the American South.4 Born in Kentucky and living in various

3

This piece is an expansion and adaption of an earlier work published by the author
online. Marc L. Roark, Robert Penn Warren and Southern Exceptionalism, THE LITERARY
TABLE (Apr. 15, 2014), https://literarytable.com/tag/jack-burden/.
4 Warren’s works in both fiction and nonfiction detail a fascination with the American
South. His nonfiction works, John Brown: The Making of a Martyr, (1929); Segregation:
The Inner Conflict in the South, (1956); Who Speaks for the Negro, (1960); The Legacy of
the Civil War: Meditations on the Centennial, (1961); and Jefferson Davis Gets His Citi-
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southern states, including Louisiana, Mississippi, and Tennessee, Warren once reflected, “[t]he South never crossed my mind except as an
imaginative construct before I left it.”5 Later, Warren claimed, “[he]
really became a Southerner by not being there.”6 His novels reflect the
tension felt by the author whose characters, like him, are out of place
in their environment, while at the same time in the only place that
seems best suited for their identity.
Through his characters, Warren performs the tension of Southern
Identity—wrestling with the problem of not belonging, while also being in the only place where one belongs.7 Notably, this tension between
belonging and not belonging is expressed by Atticus in To Kill a Mockingbird and Scout in Go Set a Watchman. Warren’s reflections of feeling isolated in a place he calls home has led some scholars to describe
Warren’s view of Southern Identity as hallmarked by a perception of
loneliness.8 While loneliness is a theme that Warren’s work captures,
another more prevalent theme emerges from Warren’s characters and
places—that of Southern Exceptionalism.
In this essay I will describe what I mean by Southern Exceptionalism and describe how that theme emerges in Warren’s novels All the
King’s Men and Flood, and why those novels help us understand Maycomb more fully. All the King’s Men follows the workings of Jack
Burden and Willie Stark through the political machinery that reveals
identities as against place and time. Jack Burden, thought to be the
character that Warren most closely aligns with,9 finds himself torn between the Jack Burden that existed in the past at Burden’s landing, and
the Jack Burden of the present—a journalist lackey of Governor
zenship Back, (1980); and his fictional works, All the King’s Men, (1946); Flood: A Romance of Our Time, (1964); World Enough and Time, (1950), Night Rider, (1939); Meet
Me in the Green Glen, (1979); and At Heaven’s Gate, (1943), are set in the American
South.
5 TALKING WITH ROBERT PENN WARREN, 273 (Floyd C. Watkins et al. eds., 1990).
6 Id. at 383.
7 Warren himself described this tension personally reflecting about a farm he considered
buying in Tennessee later in life. Though the Middle Tennessee area where the farm was
located was the place he claimed to know best, he also said he felt if he bought the farm
he’d be isolated. “A lot of friends are dead and gone, but I also felt a real change in the
whole nature of the world. And I felt it would be an idle dream for me to go back there. It
would be ridiculous.” Id.at 274.
8 RANDY HENDRICKS, LONELIER THAN GOD: ROBERT PENN WARREN AND THE SOUTHERN
EXILE 18 (2000) (suggesting that Warren more than any other writer has dealt with the
Southerner as exile); Lewis Simpson, Robert Penn Warren: The Loneliness Artist, 99
SEWANEE REV. 337 (1991) (describing the autobiographical connections of personal exile
in Warren’s various works).
9 Simpson, supra note 8, at 337 (suggesting that Warren can no more disclaim Jack Burden than Shakespeare can Hamlet).
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Stark—who seems to have a knack for “making things stick” and “uncovering the past.”10 Both Burden and Willie Stark find themselves at
one in the same time, in and out of contradictions.11
Likewise, Warren’s novel, Flood: A Romance of our Time, tells
the story of Bradwell Toliver, a novelist and screenwriter returning to
his home town of Fiddlersburg to tell its final story.12 Fiddlersburg is
set to be flooded by the Army Corp of Engineers’ TVA project in Middle Tennessee, leaving as the preeminent question for everyone in the
town—can Fiddlersburg residents be themselves without Fiddlersburg.
Like Burden and Stark, Tolliver and other characters find themselves
living out contradictions, like Toliver’s inability to write about Fiddlersburg while in Fiddlersburg.13
I argue in this piece that loneliness itself cannot answer the question of Southern identity, but rather is one piece of a broader identity
question in the South. For Warren, the collective action of being
“lonely together” helps explain certain aspects of the South. It may
also explain why characters like Burden, Toliver, and Stark move
through the South the way they do, able to both associate and disassociate themselves from their actions and physical surroundings, while
others cannot. But it does not necessarily explain the South, despite
the claim by Warren’s characters and scholars alike. Loneliness is a
description for a people that invoke a state of mind about their surroundings—the choices to embrace or not embrace their surroundings.
Exceptionalism, on the other hand is defined by the irony of living with
the contradiction. For the characters, it is the various contradictions of

10 See Martin Lumpkin, Jack’s Unconscious Burden: A Psychoanalytic Interpretation of
All the King’s Men, in “TO LOVE SO WELL THE WORLD”: A FESTSCHRIFT IN HONOR OF
ROBERT PENN WARREN 197–98 (Dennis L. Weeks ed., 1992) (describing Jack Burden’s
tensions as between “den[ying] his past and living with his cynical present without aims”).
11 See Lumpkin, supra note 10, at 207 (rejecting Burden’s tale as mere tragedy, for its
failure to account for “ambiguities, conflicts, complexities of the human personality); Robert Feldman, Responsibility in Crisis: Jack Burden’s Struggle in All the King’s Men, in “TO
LOVE SO WELL THE WORLD,” supra note 10, at 105 (arguing that Burden’s contradiction is
the temptation to avoid versus confront the burden of guilt and responsibility); Steven D.
Ealy, Corruption and Innocence in Robert Penn Warren’s Fiction, 47 MOD. AGE 139
(2005) (describing Willie Stark as an idealist turned pragmatist with an idealist bend).
12 ROBERT PENN WARREN, FLOOD: A ROMANCE OF OUR TIME (1963).
13 Bradwell Toliver can’t seem to understand himself in the town of Fiddlersburg. This
emerges in two ways through out the novel. First, Toliver’s best selling novel is based on
Fiddlersburg, but is written when Toliver is away from the town. The second is the movie
script that he writes while in the town, but which, according to Yasha Jones, does not capture the essence of Brad in Fiddlersburg. Mark L. Roark, Robert Penn Warren and Southern Exceptionalism, THE LITERARY TABLE (Apr. 15, 2014), https://literarytable.com/2014/04/15/robert-penn-warren-and-southern-exceptionalism/.
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moral purpose, outcomes, and identities that present contradictory moments. For the region, Warren describes the ability to balance the surroundings with its narrative of superiority. The constructs of place and
time provide boundaries by which characters in Warren’s work navigate the central notion of those ironies.
EXCEPTIONALISMS AND SOUTHERN EXCEPTIONALISM
Exceptionalism is a common term reflecting the uncritical narratives that set one people apart from another. For example, the idea of
American Exceptionalism, as framed by Martin Lipset, is what he labels the American Creed: “Liberty, egalitarianism, individualism, populism and laissez faire,” or what he calls a set of dogmas for a good
society.14 American narratives often draw on these dogmas as sources
of validation, suggesting that the society is good, right-directed, or pursuing valid-goals. Exceptionalisms often, though highlighting the narratives at work by the majority, leave some with counter narratives for
why those dogmas didn’t work for them.15 The Southern African
American is hard pressed to find that narratives of egalitarianism validate his access to education, politics, or liberty in a society constrained
by segregation.16 Nevertheless, exceptionalisms help explain why society believes itself different from others. They also serve to explain
the past as a triumph of the social system, rather than a mar on the past.
Thus, a narrative invoking exceptionalisms might choose to appreciate
the progressive move out of slavery, Jim Crow, and segregation rather
than focus on the enduring effects any of those institutions may continue to have.17
If the American experience is explained by exceptional qualities,
then the Southern Experience may be described by a different reference

14 SEYMOUR MARTIN LIPSET, AMERICAN EXCEPTIONALISM: A DOUBLE EDGED SWORD 19
(1997).
15 See Nancy Leong, The Open Road and the Traffic Stop: Narratives and Counter-Narratives of the American Dream, 64 FLA. L. REV. 305, 307–08 (2001) (describing the tension
between the fiction of American equality and race-based profiled stops); David Levering
Lewis, Exceptionalism’s Exceptions: The Changing American Narrative, 141 DAEDELUS
101, 102–03 (2012).
16 See W.E.B. DUBOIS, BLACK RECONSTRUCTION IN AMERICA: TOWARD A HISTORY OF THE
PART WHICH BLACK FOLK PLAYED IN THE ATTEMPT TO RECONSTRUCT DEMOCRACY IN
AMERICA 1860–1880 182 (1935) (suggesting that the choice for an American narrative is
one between “freedom, intelligence and power for all men; the other was industry for private profit directed by an autocracy determined at any price to amass wealth and power”).
17 DUBOIS, supra note 16, at 182 (invoking W.E.B. Duboise’s emphasis on choice,).
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to the past: “defeat, humiliation, and impotence in the face of intractable social problems.”18 The South eagerly adopted the idea of American exceptionalism for itself, believing Southern society should be set
apart, unique, and validated by moral superiority.19 But as eminent
southern historian C. Vann Woodward’s The Search for Southern Identity argues, time proved that the real southern experience was characterized by “grinding poverty, political impotency, military defeat, racial conflict, and social guilt.”20 Sheldon Hackney has argued that
Southerners “have had to define themselves in opposition to a presumed American norm.”21 Similarly, Orville Burton contends that the
Southerner remains an “other” or “stranger” in the American narrative.22 For our purposes, Robert Penn Warren embraced the idea that
Southerners found themselves looking backward more than forward so
to speak—consistently defining themselves, their environment, and
their identity against the backdrop of how the exceptionalism failed in
its promise, and the fact that the war was not won. This is revealed in
Warren’s life experience and works.23
For Warren, the presence of the counter narrative—or the contradiction—and the ability to reconcile the counter narrative is a primary
18

David R. Jannson, American Hegemony and the Irony of C. Vann Woodward’s “The
Irony of Southern History,” 44 SE. GEOGRAPHER 90 (2004).
19 This is best characterized by the collection of essays I’ll Take My Stand, in which Robert Penn Warren, Allen Tate, and Donald Davidson, argued that the Southern rural life
should be preserved in what they apprehended was Northern industrialization. DONALD
DAVIDSON ET AL., I’LL TAKE MY STAND: THE SOUTH AND THE AGRARIAN TRADITION BY
TWELVE SOUTHERNERS (1930). For an analysis of Warren’s contribution, which some of
the writers believed was contradictory to the overall message, see Steven Ealy, “A Place
for the Negro” in the Agrarian Scheme: Robert Penn Warren’s Contribution to I’ll Take
My Stand, 30 POL. SCI. REVIEWER 120 (2001).
20 Jannson, supra note 18, at 90.
21 Sheldon Hackney, The South as Counterculture, 42 AM. SCHOLAR 283 (1973).
22 Orville Vernon Burton, The South as “Other,” the Southerner as “Stranger,” 79 J. S.
HIST. 7, 8 (2013).
23 Warren himself takes up the mantle of exceptionalism in a number of contexts. Jewishness and its meaning are pre-eminent constructs in a number of Warren’s novels including Flood and Wilderness. In both novels, Jewish persons find themselves, like Warren’s
southern characters as both out of place and in place. Warren outside of his literary endeavors also pursued social justice on behalf of Soviet Jews by joining with the Conference
on the Status of Soviet Jews to urge Soviet writers to take up the mantle of Tolstoy, Dostovsky, Checkov and others to find a place in Soviet society for Jewish persons. Each of
Warren’s suggestions in his letter to the Soviet Writers Conference urges support for physical space allocated to the preservation of Jewish Identity—schools, synagogues, cultural
centers and the like. Similarly, it was primarily because of American Exceptionalism that
Warren declined a Chaired Professor at the University of California. At the time, California law mandated that government employees sign a loyalty oath affirming their allegiance
to the country and their disavowal of communist tendencies.
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reason the South exists as lonely. Those contradictions are depicted in
the way physical space and the law’s relationship to that space are described in both works.
WARREN’S EXCEPTIONALISM IN ALL THE KING’S MEN
In All the King’s Men, the question of progress and means to progress lie as the animating narrative to reveal the personal characters of
Jack Burden and Willie Stark.24 The role of progress has been explored
in other contexts of the novel, such as automobiles25 and gender relationships.26 I want to consider how place illustrates the tension of progress against Southern Exceptionalism in Warren’s Novel. Specifically, I want to focus on two markers on progress on the landscape—
namely roads and public schools.27
Robert Penn Warren begins his novel in the very first scene with
an illustration of progress and social relations.
“You follow Highway 58, going northeast out of the city, and it is a
good highway and new. Or was new, that day we went up it. You look
up the highway and it is straight for miles, coming at you, with the
black line down the center coming at and at you, black and slick and
tarry-shining against the white of the slab, and the heat dazzles up from
the white slab so that only the black line is clear, coming at you with
the whine of the tires, and if you don’t quit staring at that line and don’t
take a few deep breaths and slap yourself hard on the back of the neck
you’ll hypnotize yourself and you’ll come to just at the moment when
the right front wheel hooks over into the black dirt shoulder off the
slab, and you’ll try to jerk her back on but you can’t because the slab
is high like a curb, and maybe you’ll try to reach to turn off the ignition
just as she starts the dive. But you won’t make it, of course. Then a
[black worker] [he used a different term] chopping cotton a mile away,
he’ll look up and see the little column of black smoke standing up
above the vitriolic, arsenical green of the cotton rows, and up against
the violent, metallic, throbbing blue of the sky, and he’ll say, “Lawd
God, hit’s a-nudder one done done hit!” And the next [black worker]
down the next row, he’ll say, “Lawd God,” and the first [black worker]
will giggle, and the hoe will lift again and the blade will flash in the

24

See generally EALY, supra note 19. Progress and the question of Progress—namely
industrialization—was a primary focus of the Southern Agrarians in their Work I’ll take
my Stand. Seeking to preserve rural identity of the south as a positive value, only Warren
takes up the question of race directly.
25 See generally Brian Abel Ragen, ‘We’ve Always Gone West:’ Automobiles, Innocence,
and All the King’s Men, in WEEKS, supra note 10 at 189–96.
26 See generally Lana K. Payton, Out of the Strong shall come forth Sweetness: Women in
All the King’s Men, in WEEKS, supra note 10 at 303–12.
27 An ample discussion could also be had of Willie’s hospital.
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sun like a heliograph.”28

Warren’s first image in the book is a freshly tarred road (an image
of technological progress) with black workers in the field (an image of
past racial servitude). In the early twentieth century, roads were visible
markers of economic prosperity and technological advancement.29
Yet, the South’s lack of paved roads in the early 20th century posed a
concern that appeared numerous times in National Geographic magazine. David Janson, in his article American National Identity and the
Progress of the New South in “National Geographic Magazine,”
writes: “For the First half of the twentieth Century, the South’s roads
were a concern for National Geographic writers, “Although the wealthiest counties of the state have their own excellent paved highways,
there is no dodging Georgia’s deficiency with respect to many of her
roads.”30 Janson continues that “[r]oads were clearly important to economic development, which is why a National Geographic writer observed with approval when ‘rough old roads of sand or clay [had] widened into smooth paved highways.’”31
Just as Warren’s description of the smooth black top leading to
Mason City is highlighted as a triumph of Willie Stark—a candidate
whose political messages were populist in their promise to deliver government services to more than just the wealthy—the presence of African Americans in the fields suggests that progress remains illusive for
some in the South. As Stark and his crew travel down the good new
blacktop, off to the side Warren’s African American field workers are
in the distance—close enough to see the march of progress before them,
to chuckle at the irony of tragedy in the face of progress, yet clearly not
be in the path of progress.
That exclusion of African Americans from economic progress in
the South also impacts Willie Stark. In chapter two, Jack Burden retells
being assigned to cover a School Bond issue in Mason City where Stark
served as the elected county treasurer. The reader is immediately tuned
in that things are not on the road to progress in Mason City as Jack
Burden drives “with his jaws clamped tight” when driving over the road
described as a “washboard” leaving dust in his trail. Jack discovers,
talking to people on the street, that the schoolhouse bond has stalled
because Stark wants the county to “take the low bid” for the building
28

ROBERT PENN WARREN, ALL THE KING’S MEN 1 (2001) [“hereinafter KING’S MEN”].
David Janson, American National Identity and the Progress of the New South in National Geographic Magazine National Geographic Review 93 GEOGRAPHICAL REVIEW 350,
359 (2003) (citations omitted).
30 Id. at 350.
31 Id.
29
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of the new schoolhouse. It becomes clear very soon that “taking the
low bid” means two things in Mason: giving jobs to African Americans, and conversely, taking jobs away from white folk. Burden reflects on this saying “Yeah, I said to myself, so that is the tale, for Mason County is red-neck country and they don’t like black people, not
strange black people anyway, and they haven’t got many of their
own.”32 The last word from folks on the street, however is that giving
jobs to African Americans meant taking jobs from white folk. Dolph
Pilsbury, the chairman of the Mason City Commissioners, sees the
problem the same way, saying to Burden when asked if the Winning
Bid was low says:
‘Now look a-here’—and the shadow passed from Mr. Pills-bury’s face
and he sat up in his chair as suddenly as though he had been stuck by
a pin—‘you talk like that, and ain’t nuthen done but legal. Ain’t nobody can tell the Board what bid to take. Anybody can come along and
put in a little piss-ant bid, but the Board doan have to take it. Naw-siree. The Board takes somebody kin do the work right.’33

Later, they refer to Stark as a “lover of black people” before telling
Burden to Git out.
Burden walks away from the meeting with Pilsbury and the Sheriff
contemplating whether they are “real.” Their archetype of rural politics
seemed too fake and in a strange place. But then, Burden is able to
hold the contradictions together—of course they were real and grew up
wading in creeks, and watching sunsets, and having babies and wives
and having reasons for why they do what they do.
But these are not the only contradictions relating to the schoolhouse. The exchange suggests to Burden that the sole reason why the
Commissioners preferred the higher bid was because of the racial dimension. But as we delve deeper into the story we learn that the problem is far more complicated. As Stark tells the story the problem of
race was merely bait to turn the locals’ interest away from the fact that
two other bids were presented that were also lower than the winning
bid. Dolph Pilsbury had a financial stake in seeing that the bid was
awarded to the contractor that prevailed. The fact that African Americans stood to be paid more money (as more skilled laborers) than white
workers from Mason City, threw oil on the fire. As Warren would later
argue in The Legacy of the Civil War, once race was implicated, everything in the South became about race, even if it wasn’t.34 This tension
reflects the complicated relationship that race held with the South and
32
33
34

KING’S MEN, supra note 28, at 80.
Id. at 84.
See generally, ROBERT PENN WARREN, THE LEGACY OF THE CIVIL WAR (1961).
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with Warren.
Warren himself early in his career approached the problem of race
with the idea that segregation was intractable. In his early essay the
Briar Patch, Warren perceived the race problem as one of common
respect, but which was not easily resolved by forced desegregation.35
Later coming off of that opinion, Warren observed that his view of race
was primarily informed by his image of the South. He said “[t]he image of the South I carried in my head was one of massive immobility
in all ways, in both its virtues and vices—it was an image of the unchangeable human condition, beautiful, sad, tragic.”36 Despite changing his views on segregation, one aspect of Warren’s perception of the
race problem did not change—its source. Much of the angst against
African Americans stemmed from poor whites who were afraid that
Black Mobility meant diminished economic opportunity for white
folks. Warren saw this challenge as one that led to increased violence
by poorer white persons who felt isolated by their wealthy white counterparts and black workers looking to obtain a foothold. Thus Warren
wrote in the Briar Patch, “what the White workman must learn . . . is
that he may respect himself as a white man, but, if he fails to concede
the negro equal protection, he does not properly respect himself as a
man.”37 In Warren’s South there is always a “them versus us” that is
prevalent in how choices are made. When Willie chooses sides—or at
least chooses to be different from the southerners of Mason City’s government—it’s merely confirmation that Willie was never an “us,” thus
turning the political machine against him and them. Willie Stark pursuing an end that favors “them” means really that Willie never belonged with the folks in Mason City. He was an outsider who, as it
turns out fits really well in Mason City. What makes Stark and Burden
different is their willingness to accept the contradictory or irony. For
Willie, good and bad are mere materials with which you make something.
WARREN’S IRONY OF LONELINESS
Flood’s deeper meaning towards the South has been described in
a number of ways: “representative of an obliteration of a relatively homogeneous way of life;” “the microcosmic death of Southern Rural
culture;” as a narrative in contrast to the “rootless urbanites continuing

35 See generally Robert Penn Warren, The Briar Patch in I’LL TAKE MY STAND 246–64
(Harper & Row 1962) (1930) [hereinafter “BRIAR PATCH”].
36 ROBERT PENN WARREN, WHO SPEAKS FOR THE NEGRO 12 (1965).
37 BRIAR PATCH, supra note 35, at 260.
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desire for a tangible history.”38 But Flood represents best a tale of people coming to a “new awareness” of the past while accepting “a personal responsibility for the present.”39 Two physical places mark
where this activity happens in the Town of Fiddlersburg—the graveyard, where residents go about disinterring their loved ones (or not)
before the flood waters rise; and the penitentiary, which remains outside the flood’s reach. In both of these places, the vision of Fiddlersburg becomes clearer by understanding certain aspects of southern
exceptionalism.
The graveyard scenes in the novel are primarily premised on Brad
Toliver looking for Izzie Goldburg’s grave, so he can eventually disinter his old friend’s remains. Izzie Goldburg, was remembered fondly
by Toliver as
The little tailor—the only Jew in Fiddlersburg, live one I mean, when
I was a boy. He taught me to play chess and never let me win He would
look at a sunset or at a man or a dog in the same way, a way that made
the thing seem real. He was not Fiddlersburg, but he made Fiddlersburg real.40

Izzie, like Toliver, was an outsider to Fiddlersburg. But also like
Brad, saw Fiddlersburg as the only place he could be.
Similarly, the Penitentiary is described by the common Warren
referent as being lonesome. The Warden of the penitentiary says that
the reason people end up in the Pen is lonesomeness— “some folks are
born lonesome and they can’t stand the lonesomeness out there. It is
lonesome in here maybe, but it ain’t as lonesome when you are with
folks that knows they are as lonesome as you are.”41 Then the Warden
describes the punishment of solitary confinement:
Ever see a man come out of Solitary? Sometimes, it is like they wanted
to lay their head in your lap and cry. They are so grateful to see you.
Solitary – you can’t run a prison without it. It is the last lonesomeness.
It is the kind of lonesomeness man can’t stand, for he can’t stand just
being himself.42

Warren then brings both the graveyard and the penitentiary (and
Izzie and Fiddlersburg) closer together more directly in a later scene
where Brad Toliver returns to look for Izzie again. Again ruminating
on Izzie, Toliver remarks that Izzie was “alone but not lonesome,” he
38

George Joyes, Use of Rhetoric and Logic, in ESSAYS IN LITERATURE 97 (Department of English, Western Illinois Universtiy, 1975).
39 John T. Hiers, Burrid Graveyards: Warren’s Flood and Jone’s A Burried Land, 75
ESSAYS IN LITERATURE 97, 97 (1975).
40 FLOOD, supra note 4, at 86.
41 Id. at 158.
42 Id.
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was “Fiddlersburg and at the same time he was not Fiddlersburg. He
was non-Fiddlersburg and he was anti-Fiddlersburg.”43 Then Brad
contemplates:
Hell your Philosopher friend [the Warden] was right. It is the lonesomeness. The only reason everybody in Fiddlersburg does not get
himself in the Pen out of lonesomeness is because Fiddlersburg is kind
of a Pen already, and everybody knows already he is with folks who
are as lonesome as he is.44

It is here that Warren, through Brad Toliver, begins to explain the
connection of Loneliness to the South and Southern Exceptionalism.
Hell, the whole south is lonesome. It is lonesome as coon hunting,
which has always been a favorite sport, and it is lonesomer than anything except frog-giging on a dark night in a deep pond and your skiff
leaking and some folks prefer it that way.
Hell the south is the country where a man gets drunk just so he can feel
lonsesomer, and then comes to town and picks a fight for companionship. The confederate states were founded on lonesomeness. They
were all so lonesome, they built a pen around themselves so they could
be lonesome together. The only reason the confederate army held together as long as it did against overwhelming odds was that everybody
felt it would just be too damned lonesome to go home and be lonesome
by yourself.
The South . . . . Folks say ‘the South’ but the word doesn’t mean a
damned thing. It is a term without a referent. No—It means something, but it does not mean what people think it means. It means a
profound experience, communally shared—yeah. But you know what
that shared experience is that makes the word South?
‘It is lonesomeness,’ Brad said. ‘It is angry lonesomeness. Angry
lonesomeness makes southerners say the word South like an idiot Tibetan monk turning a broke down prayer wheel on which he has forgotten to hang any prayers.’
Hell no southerner believes there is any South. He just believes that if
he keeps on saying the word he will lose some of the angry lonesomeness. The only folks in the South who are not lonesome are the colored
folks. They may be angry but they are not lonesome.
That is the heart of the race problem. It is not guilt. That is crap. It is
simply that your southerner is deeply and ambiguously disturbed to
have folks around him who are not as lonesome as he is . . . . Especially
if they are black folks. Fiddlersburg is a praying town, just like the
South is a praying country. But it is not that they believe in God. They
do not believe in God. What they believe in is the black hole in the

43
44

Id. at 165.
Id.
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sky God left when he went away.45

In Warren’s writings, the concept of lonesomeness is a symptom
of a greater problem—the inability to not be lonesome—or to be comfortable with one’s own lonesomeness. This ability to hold two contradictory moments together—to be both something and not-that-something—reflects Warren’s views on history, self and responsibility. As
in All the King’s Men, where Willie Stark conflates concepts of good
and bad into indiscernible motivations—You only have the bad to
make the good from and how Jack Burden contemplates the meaning
of being alone with oneself and all the many selves that one had—it’d
be quite the party he notes—Brad conflates the meaning of belonging
and not belonging to an individual’s ability to be lonesome. These
three characters find themselves out of place due to a striking selfawareness. Like Izzie Goldburg, they realize that they walk in tangles
of contradiction—which both allows them to feel at home and at the
same time out of place with those that don’t share the same sense of
irony around them. The South might know its lonesome, but understanding what its lonesomeness creates is a different story.
NOBODY HAS MUCH CHANCE TO BE FURTIVE IN MAYCOMB
Like the places in Warren’s novels, Lee’s Maycomb doesn’t allow
the reader to stand neutral in the face of social conflict. In short, Maycomb makes you choose. You either passively accept the role you play
or you actively act against Maycomb’s otherwise overwhelming force.
Part of the force that Maycomb exerts over its inhabitants is race
and class. The tension of being able to get along and play one’s role in
a community occupied by white gentry, poor blacks, and white trash,
make the conflicts in Maycomb ones that either succumb to the normal
rules of order or those that resist those rules. Those rules operate in a
matrix of conflict when these persons come into contact with one another. White gentry should cause no harm to others, though render no
help either; poor black folk are expected to render their help while causing no harm; and poor white trash are expected to both cause harm yet
render no help. Operating outside these prescribed forms at the very
least causes a spectacle, but at worst erupts in conflict that embroils the
entire town.
The way that Maycomb reveals this matrix of behavior is through
both minor actions and major conflicts throughout both stories. The
minor actions tend to show Maycomb and its inhabitants conforming
to the matrix and maintaining accepted roles. For example, in Go Set
45

Id. at 165–66.
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a Watchman, Albert a black waiter recognizes Jean Louise and politely
asks about New York. No one but Jean Louise takes the question seriously, not even Albert.46 Similarly, in To Kill a Mockingbird, Mr.
Ewell spits a wad of tobacco at Atticus accompanied by threats of violence.47 Atticus’s only response is to wish that Mr. Ewell didn’t chew
tobacco, indicating an expectation that such behavior comes from people like Bob Ewell.48 One author describes the matrix this way:
Viewers never see the Ewell’s dilapidatd cabin, which in the novel
Harper Lee describes as “the playhouse of an insane child.” [This commentator chose to rely on the film adaption.] Nor do viewers see the
white trash family picking through the town dump. Lee’s eugenic allusions are muted in the film, but the viciousness of Mayella’s father,
Bob Ewell, is underscored. He spits in the face of Atticus Finch, Robinson’s heroic, morally impeccable defense attorney . . . and he attempts to murder Finch’s two children. Of course, nothing could be
more insidious than child murder. There is only one possible verdict
for Bob Ewell. Just as Atticus Finch shoots a “mad dog” in the street,
the same fate awaits the vicious, vengeful poor white villain in the
film’s denouement. It is not the father who resorts to violence, though;
it is his ghostly neighbor, Boo Radley. A social outcast with a troubled
past, Radley acts the part of a guardian angel, saving the children on
Halloween night.49

As minor actions, go any one might be isolated and unmeaningful.
But just as many mickles make a muckle, these smaller interactions pile
up to suggest that these behaviors are not merely isolated but are defining for the expected social norms in Maycomb.
In contrast, the bigger conflicts, which are fewer but more dramatic, tend to highlight instances where individuals bucked against the
matrix of behavior. It’s in these conflicts that Harper Lee sets out to
explain how her characters navigate within the matrix by noting that
they are outside. In Go Set a Watchman, it’s the interactions that happen outside the matrix that take up a significant portion of dialogue
between the characters that serve to explain why things may not be
right. For example, early, Jean Louise and Hank are passed by a “[c]arload of negroes.”50 Hank explains their speed, saying: “That’s how
46 HARPER LEE, GO SET A WATCHMAN 49 (2015) [hereinafter “WATCHMAN”]. Calpurnia
describes this as “polite speech” trying to explain to Jean Louise why she can’t understand
the relationships with black persons.
47 HARPER LEE, TO KILL A MOCKINGBIRD 230 (J.B. Lippincott Co., 1960) [hereinafter
“MOCKINGBIRD”].
48 Id.
49 NANCY ISENBERG, WHITE TRASH: THE 400 YEAR UNTOLD HISTORY OF CLASS IN
AMERICA 254 (2016).
50 WATCHMAN, supra note 46, at 80.
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they assert themselves these days . . . They’ve got enough money to
buy used cars, and they get out on the highway like ninety-to-nothing.
They’re a public menace.51
When Jean Louise asks whether they have drivers’ licenses, Hank
says “[n]ot many. No insurance, either.”52 Hank’s commentary seems
to implicate that now that order is out of sorts in Maycomb, all black
drivers not only drive without drivers’ licenses and insurance, but do
so recklessly. This is seemingly confirmed for Hank when Zeebo’s son
Frank hits Mr. Healy in Zeebo’s car. Atticus and Hank discussing the
incident reveal how black people outside of the accepted matrix are
simply bound to cause problems. The presence of the NAACP will
only continue to exacerbate those problems. As Atticus in Go Set a
Watchman observes, preventing their lawyers from taking the case will
“stem the tide a little bit this way.”53 In short, the presence of the
NAACP lawyers makes everyone in Maycomb worst off.
In contrast, one cannot come to the conclusion that Atticus’s defense of Tom Robinson makes him better off. At best, Atticus satiates
his own internal sense of justice while failing to deliver any for Tom.
Tom is convicted. And he is later lynched by a mob acting outside the
justice system. At worst, Atticus’ defense highlights why Tom Robinson can’t get a fair trial in Maycomb —the town is more interested, like
Ms. Stephanie, in “what Atticus’s is up to” rather than if Tom Robinson
is getting a fair trial.54 In fact the only people concerned with whether
Tom Robinson is getting a fair trial are geographically as far from the
process as possible and still be present—up in the balcony, there to
watch so-called progress happen, and mourn from a distant its effects
on their passive lives.
CONCLUSION
In Warren’s world, law stands as the impartial arbiter of society.
Segregation, he wrote early in his career was not the problem—it was
the tendency of white southerners to treat African Americans poorly in
segregation. Eventually coming around to the view that Segregation
too had to end, Warren’s solution for the South remained consistent—
treat all men fairly. That treatment struggles against matrixes of behavior like in Lee’s Maycomb County. Both Warren’s work and Lee’s
work present rich ironies when considering places. The Prison remains
the only standing structure in Fiddlersburg—the place where law and
51
52
53
54

Id.
Id.
Id. at 149–50 (emphasis added).
MOCKINGBIRD, supra note 47, at 213.
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responsibility meet most directly. The Graveyard finds itself buried
with the town—taking on a second death as it were for the residents
that remain interred. The Schoolhouse built with dirty money (and legally) in All the King’s Men tumbles under faulty workmanship, killing
three children and launching Willie Stark’s political career. Willie does
legal and not-legal things and is not immune to backroom deals and
public projects that favor politically powerful people. Lee’s Maycomb
depicts a courthouse with justice in name only. It is instead a place
where characters strive to leave in place the matrix of social life —first
the town in To Kill a Mockingbird and then Atticus in Go Set a Watchman. It seems that for both, the irony of where justice happens is as
important as how it happens. Perhaps they don’t want to confuse good
and bad, right and wrong, legal and illegal. Perhaps it’s best to simply
be aware of the irony.
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REGULATION A+: NAVIGATING EQUITY-BASED
CROWDFUNDING UNDER TITLE IV OF THE JOBS ACT
CHRISTIAN W. BOREK
I.

INTRODUCTION

The “Great Recession”1 of 2008 caused many legislators to sound
the siren for increasingly stricter financial regulations in the lending
and securities markets.2 At the same time, however, small businesses
were attempting to combat the already massive governmental regulations in the aforementioned areas in order to improve their access to
capital.3 Between 2008 and 2012, Congress, in its partisan divide, did
little to ease the restrictions on small businesses’ access to capital. As
of April 2012, 12.5 million Americans were unemployed4 and the
United States economy was still in a state of stagflation.5 The fact that
1 The National Bureau of Economic Research defines a recession as “a significant decline
in economic activity spread across the economy, lasting more than a few months, normally
visible in production, employment, real income, and other indicators.” Determination of
the December 2007 Peak in Economic Activity, NAT’L BUREAU ECON. RESEARCH 1 (Apr.
13, 2010), http://www.nber.org/cycles/dec2008.html.
2 See, e.g., Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No.
111–203, pmbl., 124 Stat. 1376, 1376 (2010) (aiming to “improv[e] accountability and
transparency in the financial system”); Basel Comm. on Banking Supervision, Basel III: A
Global Regulatory Framework for More Resilient Banks and Banking Systems, Bank for
Int’l Settlements 12–29 (2011), http://www.bis.org/publ/bcbs189.pdf (establishing more
stringent capital requirements for banks).
3 Michael Rapoport, Tallying the Lobbying Behind the JOBS Act, WALL ST. J.: WASH.
WIRE (May 25, 2012, 9:31 AM), http://blogs.wsj.com/washwire/2012/05/25/tallying-thelobbying-behind-the-jobs-act (“The companies and organizations who lobbied Congress to
pass the bill outnumbered those against it by more than a 3-to-1 margin . . . .”).
4 See News Release, Bureau of Labor Statistics, The Employment Situation: April 2012,
1 (Feb. 9, 2014), http://www.bls.gov/news.release/archives/empsit_05042012.pdf (compiling official unemployment statistics and illustrating low growth rate of U.S. economy).
The 2008 recession is the logical scapegoat for the anemic state of the American economy
in 2012. See 158 CONG. REC. H1234-36 (daily ed. Mar. 7, 2012) (statement of Rep. Bachus)
(blaming slow economic growth on recession and lack of small-business hiring).
5 Stagflation, INVESTOPEDIA, http://www.investopedia.com/terms/s/stagflation.asp (last
visited Aug. 29, 2016). Stagflation, a portmanteau of stagnation and inflation, occurs when
there is slow economic growth and relatively high unemployment accompanied by “rising
prices, or inflation, or inflation and a decline in the Gross Domestic Product (GDP).” Id.
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small businesses account for roughly 73% of jobs in the United States
creates a problem for the economy when these businesses struggle.6
Small businesses were the lynchpin for rapid economic growth and
were seen as the life raft for subsiding the economic downturn in the
United States during this time of stagflation.7 In 2011, toward the end
of the Great Recession, approximately 600,000 small businesses reported being entirely shut-off from credit, with an additional 800,000
obtaining less capital than desired.8 However, Congress finally heard
and witnessed the effects small businesses had on the American economy and took action to cure a problem created by their predecessors.
Looking at the success of other modes of crowdfunding popularized by
websites such as Kickstarter, Kiva, GoFundMe, and Indiegogo, Congress contemplated the use of a form of crowdfunding popularized in
Europe: equity-based crowdfunding.9 In April of 2012, President
Barack Obama signed the Jumpstart Our Business Startups Act (“JOBS
Act”) that received bipartisan support from the bill’s inception.10 The
JOBS Act, which established an exemption for equity-based crowdfunding under Title III, realized the potential of tapping the wealth of
the masses in order to spur business development.11
The purpose behind the JOBS Act was to spur small businesses
and entrepreneurs by removing costly regulations and to make it easier
for them to access capital through the new registration exemptions.12
In drafting the JOBS Act, Congress theorized that crowdfunding, and
more specifically equity-based crowdfunding, would be able to democratize the investment process and give small businesses the necessary
funds to survive the recession and prosper in the future.13 Congress
6

See Maria Contreras-Sweet, Small Businesses Create 2 Million Jobs, SMALL BUSINESS
ADMINISTRATION (Jan. 15, 2015), https://www.sba.gov/blogs/small-businesses-create-2million-jobs.
7 See Alyssa Sharples, The Great Recession and Its Effect On Small Businesses and Unemployment Rates 8, (May 2011) (unpublished Bus. Mgmt. and Mktg. B.S. thesis, Coastal
Carolina
University)
https://www.coastal.edu/media/administration/honorsprogram/pdf/Alyssa%20Sharples.pdf.
8 Small Business, Credit Access, and a Lingering Recession, NAT’L FED. OF INDEP. BUS.,
Research
Foundation,
31
(Jan.
2012),
http://www.nfib.com/Portals/0/PDF/AllUsers/research/studies/small-business-credit-study-nfib-2012.pdf.
9 See Robert H. Steinhoff, Comment, The Next British Invasion Is Securities Crowdfunding: How Issuing Non-Registered Securities Through The Crowd Can Succeed In The
United States, 86 U. COLO. L. REV. 661, 663 (2015).
10 Jumpstart Our Business Startups Act, Pub. L. No. 112–106, 126 Stat. 306 (2012) [hereinafter JOBS Act].
11 See JOBS Act, supra note 10.
12 See 158 CONG. REC. 38, H1275 (daily ed. Mar. 8, 2012) (statement of Rep. Cantor).
13 See Steven Bradford, Crowdfunding and the Federal Securities Laws, 2012 COLUM.
BUS. L. REV. 1, 10 (2012); Karina Sigar, Fret No More: Inapplicability of Crowdfunding
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enacted the JOBS Act in an attempt to aid American small businesses’
demand for capital by creating a readily available supply of investors.14
Senator Jeff Merkley, the sponsor of the influential crowdfunding
bill,15 speculated that if Americans moved just 1% of their retirement
saving to crowdfunding, “[t]he result would be $170 billion of investment in our startups and small businesses,” which would be “extraordinarily powerful.”16 This is because over the next decade the demand
for new investments is estimated to be $13 trillion.17 Fifty-eight percent of all American adults maintain that they are willing to help fund
a start-up or emerging growth company (“EGC”)18 in pursuit of the
“American dream,” which could prevent small businesses from essentially begging for additional capital from whatever source possible.19
In light of these figures, crowdfunding, if implemented correctly by the
SEC, has the potential to remedy the market inefficiency because it
“connects entrepreneurs who could not otherwise get financing to a
new source of capital—public investors who would not traditionally be
investing in small business startups.”20
II. BACKGROUND
In this section, I will introduce the basic concepts of crowdfunding, which includes the definition of crowdfunding and its origins. Secondly, I will discuss what the crowdfunding climate in the United
Concerns in the Internet Age and the JOBS Act’s Safeguards, 64 ADMIN. L. REV. 473, 487
(2012).
14 See 158 CONG. REC. 38, H1275 (daily ed. Mar. 8, 2012) (statement of Rep. Cantor).
“[T]he JOBS Act will get small businesses and entrepreneurs back into the game by removing costly regulations and making it easier for them to access capital. This legislation
also paves the way for more start-ups and small businesses to go public, which will attract
new investors and will allow small businesses to grow and create jobs.” Id.
15 S. 1970, 112th Cong. (2011).
16 158 CONG. REC. S1829 (daily ed. Mar. 20, 2012) (statement of Sen. Merkley).
17 See Paul White, Comments on SEC Regulatory Initiatives under the JOBS Act: Title
III—Crowdfunding, SEC (July 22, 2013), https://www.sec.gov/comments/jobs-titleiii/jobstitleiii-248.pdf.
18 15 U.S.C. § 77b(a)(19) (2012). An emerging growth company is defined by the Securities Act as “an issuer that had total annual gross revenues of less than $1,000,000,000 (as
such amount is indexed for inflation every 5 years by the Commission to reflect the change
in the Consumer Price Index for All Urban Consumers published by the Bureau of Labor
Statistics, setting the threshold to the nearest 1,000,000) during its most recently completed
fiscal year.” Id.
19 See White, supra note 17, at 2 (noting the average crowdfunding investment is $1,300
and 69% of investors earning greater than $75,000 per year would be willing to invest an
average of $1,900 per year).
20 Steven Bradford, The New Federal Crowdfunding Exemption: Promise Unfulfilled, 40
SEC. REG. L. J. 195, 196 (2012).
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States was during the pre-JOBS Act era and what exemptions were
available to small businesses and EGCs. Finally, the last section illustrates, in a broad sense, the effect the JOBS Act will have on the EGCs
and small businesses in terms of crowdfunding and potential access to
more capital.
A. What is Crowdfunding?
Professor Steven Bradford, a leading scholar on the issue of
crowdfunding, defines crowdfunding as “rais[ing] money through relatively small contributions from a large number of people.”21 At its
most basic level, crowdfunding, as a concept of a capital financing
scheme, is not new but has gained popularity in the wake of the Great
Recession of 2008.22 The conceptual foundations of crowdfunding are
twofold, stemming from the ideas of crowdsourcing and microfinance.23 The idea of microfinance was originally developed in the
mid 1800s by a theorist named Lysander Spooner while Spooner was
“writing about the benefits of small credits to entrepreneurs and farmers as a way of getting people out of poverty.”24 The modern version
of microfinance was developed in the 1970s with the primary focus of
designing a banking and credit system targeting developing nations that
had a high level of poor and rural areas.25 The practice of microfinancing traditionally involved small, low-interest, unsecured loans that
were repaid in small installments.26 The second concept that makes up
crowdfunding, crowdsourcing, is commonly defined as the “‘inverse of
microfinance; instead of one institution making loans to thousands of
individuals, crowdfunding allows thousands of individuals to make

21

Bradford, supra note 13.
See Thomas Powers, SEC Regulation of Crowdfunding Intermediaries Under Title III
of the JOBS Act, 31 BANKING & FIN. SERVS. POL’Y. REP. 1 (2012) (noting the increasing
popularity of crowdfunding due to the need “for entrepreneurs to raise capital quickly and
inexpensively in the wake of the financial crisis”).
23 Ethan Olson, Note, Squalls in the Safe Harbor: Investment Advice & Regulatory Gaps
in Regulation Crowdfunding, 40 J. CORP. L. 539, 542 (2015).
24 M. Kannan & A. Panneerselvam, The Microfinance in India—An Overview, 1 INT’L. J.
CURRENT RESEARCH & ACAD. REV. 78, 79 (2013), http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.402.2825&rep=rep1&type=pdf.
25 See Olson, supra note 23, at 542; The History of Microfinance, GLOBAL ENVISION (Apr.
14, 2006), http://www.globalenvision.org/library/4/1051/ (“Starting in the 1970s, experimental programs in Bangladesh, Brazil, and a few other countries extended tiny loans to
groups of poor women to invest in micro-businesses . . . . These ‘microenterprise lending’
programs had an almost exclusive focus on credit . . . targeting very poor (often women)
borrowers.”).
26 Olson, supra note 23, at 542.
22
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contributions to a single entrepreneur or business.’”27
Crowdsourcing uses the power of a large and vast group of people
who voluntarily undertake a task in a collaborative manner.28 The difference between microfinance and crowdsourcing is who receives the
benefit. With microfinance, the entrepreneurs who are having difficulty accessing capital or are encountering a funding gap are benefitted,29 whereas in crowdsourcing, the “crowd” benefits because of the
actions of the individual members of the “crowd” working together to
achieve a goal.30 Crowdfunding is thus a synthesis of the two aforementioned ideas—a large number of people providing access to capital
to fund small entrepreneurial ventures that are struggling to gain accesses to traditional methods of financing.31
There are five types of crowdfunding: (1) the donation model; (2)
the reward model; (3) the pre-purchase model; (4) the lending model;
and (5) the equity model (hereinafter “equity-based crowdfunding”).32
Though the reward and pre-purchase models are the most recognizable
and popular forms of crowdfunding,33 this article will focus on the equity-based model. Equity-based crowdfunding, the newest model of
crowdfunding, “offer[s] investors a share of the profits or return of the
business they are helping to fund.”34 Though this model may be new
to the United States, other countries, like the United Kingdom, have
been using this model of crowdfunding for years.35
B. Crowdfunding in Pre-JOBS Act America
Prior to April of 2012, crowdfunding was limited to all but equitybased crowdfunding, because federal securities laws were not used to
directly regulate crowdfunding.36 This is because equity-based crowdfunding would have likely fallen under the domain of the Securities Act
of 1933.37 Much like the financial regulations that arose in the wake of
27

Id.
See id. at 543.
29 See Bradford, supra note 13, at 29.
30 Id.
31 See id.; Olson, supra note 23, at 543.
32 Bradford, supra note 13, at 14–15.
33 Id. at 16 n. 52. (66.7% of crowdfunding offerings not involving pure donations offered
the right to receive a product).
34 Id. at 24.
35 See Robert H. Steinhoff, Comment, The Next British Invasion is Securities Crowdfunding: How Issuing Non-Registered Securities through the Crowd Can Succeed in the United
States, 86 U. COLO. L. REV. 661, 670–71 (2015).
36 See Peter C. Sumners, Note, Crowdfunding America’s Small Businesses after the JOBS
Act of 2012, 32 REV. BANKING & FIN. L. 38 (2012).
37 See 15 U.S.C. §§ 77c–77e (2012).
28

12-BOREK FINAL.DOCX (DO NOT DELETE)

148

CUMBERLAND LAW REVIEW

1/18/2017 9:50 PM

[Vol. 47:1

the Great Recession, the Securities Act of 1933 (“Securities Act”) was
enacted in response to the Great Depression to provide enhanced investor and market protections.38 As a threshold matter, equity-based
crowdfunding would have fallen under the definition of a “security,”
which includes many enumerated financial instruments.39 One of these
listed financial instruments is an “investment contract.”40 Because the
SEC left the term “investment contract” undefined, the Supreme Court
of the United States was left to create a test to determine what fell under
the broad and sweeping language of “investment contract.”41 In SEC
v. Howey, the Supreme Court stated that “an investment contract for
the purposes of the Securities Act means a contract, transaction or
scheme whereby a person invests his money in a common enterprise
and is led to expect profits solely from the efforts of a promoter or a
third party. . . .”42
In Howey, W.J. Howey Co. sold investors real property interests
in Florida orange groves in addition to service contracts for the cultivation and development of the groves.43 These service contracts were
sold by W.J. Howey Co. for a share in the groves’ profits.44 Despite
Howey’s argument that it was selling a land contract coupled with a
service contract, the Supreme Court held that Howey was offering securities in the form of investment contracts under the Securities Act.45
The Supreme Court reasoned that Howey was offering investment contracts because it was offering purchasers the opportunity to: (1) invest
money by purchasing land and service contracts; (2) in a common enterprise of orange grove cultivation and development; (3) with an expectation of profit for the investors; (4) that predominantly depended

38

See The Investor’s Advocate: How the SEC Protects Investors, Maintains Market Integrity, and Facilitates Capital Formation, U.S. SEC. & EXCH. COMM’N,
http://www.sec.gov/about/whatwedo.shtml (last visited January 15, 2016).
39 See 15 U.S.C. § 77b(a)(1) (2012); see also Joan MacLeod Heminway & Shelden Ryan
Hoffman, Proceed at Your Peril: Crowdfunding and the Securities Act of 1933, 78 TENN.
L. REV. 879, 904 (2011) (“[I]t is probable that a court would find that crowdfunding under
Section 2(a)(1) of the Securities Act, an investment contract is a security . . . .”).
40 See Heminway & Hoffman, supra note 39, at 904.
41 See SEC v. W.J. Howey Co., 328 U.S. 293, 300–01 (1946) (defining “investment contract” under the Securities Act).
42 Id. at 298–99; see also United Hous. Found., Inc. v. Forman, 421 U.S. 837, 852 (1975)
(“The touchstone [of an investment contract] is the presence of an investment in a common
venture premised on a reasonable expectation of profits to be derived from the entrepreneurial or managerial efforts of others.”).
43 Howey, 328 U.S. at 295–96.
44 See id. at 299.
45 Id. at 300–01.
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upon the efforts of others.46
Howey thus set forth a five-pronged test that directly applies to
equity-based crowdfunding campaigns.47 The first prong of the Howey
test—a contract, transaction, or scheme—is broad enough “to cover all
crowdfunding business operations.”48 Equity-based crowdfunding
meets the first prong, “[r]egardless of whether the purchase of crowdfunding interest constitutes a valid, binding, and enforceable contract,
the purchase by funders of a crowdfunding interest qualifies as a transaction or scheme . . . .”49 The second prong, the investment of money,
is met when an investor pays for a share of equity in the venture.50
The third prong, a common enterprise, was not defined by the
Howey Court, resulting in a circuit split on how to satisfy this element.51 The Sixth and Seventh Circuits52 prescribe a “horizontal commonality” test that analyzes the relationship between the investors and
relies on the success of the contracts in the aggregate or common pooling of assets in a single investment fund.53 According to scholars, the
“horizontal commonality” test is satisfied under equity-based crowdfunding.54 The Ninth Circuit55 applies a less restrictive standard of
“strict vertical commonality” that requires the success of an investment
in an operating entity to be proportionate to the success of the entity
itself; the gain or loss incurred by the investor must be proportionate to
the gain or loss incurred by the operating entity.56 In the equity-based
crowdfunding realm, the “strict vertical commonality” test offered by
46

Id. at 299–300.
Heminway & Hoffman, supra note 39, at 891.
48 Id. at 892.
49 Id. at 895.
50 Id. at 901.
51 See id. at 887.
52 Curran v. Merril Lynch, Pierce, Fenner, & Smith, Inc., 662 F.2d 216 (6th Cir. 1980)
(citing Milnarik v. M-S Commodities, Inc., 457 F.2d 274 (7th Cir. 1972)); Milnarik v. MS Commodities, Inc., 457 F.2d 274 (7th Cir. 1972).
53 See id.; see also Schofield v. First Commodity Corp. of Boston, 638 F. Supp. 4, 7 (D.
Mass. 1985).
54 Kurtis Urien, and David Groshoff, An Essay Inquiry: Will the Jobs Act’s Transformative Regulatory Regime for Equity Offerings Cost Investment Bankers’ Jobs? 1 TEX. A&M
L. REV. 559, 571 (2013).
55 See SEC v. Glenn W. Turner Enters., 474 F.2d 476, 482 n.7 (9th Cir. 1973) (“A common enterprise is one in which the fortunes of the investor are interwoven with and dependent upon the efforts and success of those seeking the investment or of third parties.”);
see also Heminway & Hoffman, supra note 37, at 888 (noting that the standard adopted by
the Ninth Circuit has been coined “strict vertical commonality.”).
56 See Glenn W. Turner Enters., 474 F.2d at 482 n.7; see also Heminway & Hoffman,
supra note 39, at 888 ([S]trict vertical commonality requires a link between investment
performance and promoter remuneration.”).
47

12-BOREK FINAL.DOCX (DO NOT DELETE)

150

CUMBERLAND LAW REVIEW

1/18/2017 9:50 PM

[Vol. 47:1

the Ninth Circuit could be met if “a crowdfunding website . . . takes a
fee or commission once the featured venture’s target is achieved and
has an ongoing interest in the success of that venture parallel to that of
the funders.”57 The final test under the third prong of Howey is the
“broad vertical commonality” standard created by the Fifth Circuit and
adopted by the Eleventh Circuit.58 This test requires that the gain or
loss incurred by an investor in an operating entity be dependent upon
the efforts of the operating entity.59 Accordingly, the “broad vertical
commonality” test is met under equity-based crowdfunding because the
success of investors depends upon the efforts of the operating entity.60
The fourth prong of the Howey test, expectation of profits, is met
when an investor “purchase[s] crowdfunding interests that promise a
current return or capital appreciation.”61 The final prong of the Howey
test, relying solely from the efforts of others, is met under equity-based
crowdfunding when the purchaser of the share of equity expects some
other person working for the venture to create a profit.62 Because of
the strict requirements set forth by the SEC under the Securities Act
and the Howey test, there were only two exemptions available to businesses before the JOBS Act: Regulation D and Regulation A.
i.
Regulation D
Regulation D, comprised of Rules 501–506, was issued by the
SEC under Sections 3(b)63 and 4(a)(2)64 of the Securities Act. Regulation D sets forth exemptions from registering offerings depending on,
inter alia, the size of the offering, the number of purchasers, and
whether purchasers are sophisticated investors or accredited investors.65 The purpose of Regulation D is “to simplify and clarify existing
exemptions, to expand their availability, and to achieve uniformity be-

57

Heminway & Hoffman, supra note 39, at 901.
See SEC v. Koscot Interplanetary Inc., 497 F.2d 473, 479 (5th Cir. 1974) (creating the
broad vertical commonality standard); see also SEC v. ETS Payphones, Inc., 408 F.3d 727,
737 (11th Cir. 2005) (adopting the broad vertical commonality standard).
59 Koscot Interplanetary, Inc., 497 F.2d at 479 (“[T]he requisite commonality is evidenced
by the fact that the fortunes of all investors are inextricably tied to the efficacy of the [operating entity].”).
60 Heminway & Hoffman, supra note 39, at 901.
61 See id. at 902–03.
62 See id. at 903–04.
63 15 U.S.C. § 77c(b) (2012).
64 15 U.S.C. § 77d(a)(2) (2012).
65 17 C.F.R. §§ 230.500–508 (2001) (amended 2013).
58
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tween Federal and state exemptions in order to facilitate capital formation consistent with the protection of investors.”66 Rule 502 of Regulation D lays out the general conditions that must be met to qualify for
the registration exemption. Rule 502 prohibits participation in general
solicitations or general advertisements of the equity shares, and restricts participation to accredited investors.67
The other pertinent aspects of Regulation D—Rules 504, 505, and
506—provide three different types of exemptions. Rule 504, often referred to as the “seed capital” exemption,68 covers offerings up to $1
million in any 12-month period with no restriction on the type of offeree.69 Rule 505, in similar fashion, covers offerings up to $5 million
in any 12-month period to an unlimited number of accredited investors,
yet allows only 35 unaccredited investors to participate.70 Rule 506,
known as the “private placement” exemption, is used for more than
ninety percent of all exempt offerings in the United States.71 Prior to
its amendment in 2013, Rule 506 provided an exemption for the sale of
securities to an unlimited number of accredited investors, and if no general solicitation or advertising occurred, 35 unaccredited investors were
allowed to participate in the offering.72 These unaccredited investors
could take part in the private placement exemption offering so long as
they met the sophistication condition prescribed by the SEC under this
Rule.73
ii.
Regulation A
The second exemption in existence in the pre-JOBS Act era was
Regulation A. The predecessor to Regulation A+ was embodied in the
pre-amendment Rules 251 through 263 and was enacted under Section
66

Revision of Certain Exemptions from Registration for Transactions Involving Limited
Offers and Sales, Securities Act Release No. 6389, 24 SEC Docket 1166 (Mar. 8, 1982).
67 Day Pitney, LLP, JOBS Act—On Regulation A, Regulation D, and Crowdfunding Provisions, (April 19, 2012), http://martindale.com/venture-capital/article_Day_Pitney_LLP_1499598.htm.
68 Revision of Rule 504 of Regulation D, the “Seed Capital” Exemption, Securities Act
Release No. 7644, 64 Fed. Reg. 11,090 (Mar. 8, 1999) (codified at 17 C.F.R. § 230.504).
69 17 C.F.R. § 230.504 (2001) (amended 2013).
70 17 C.F.R. § 230.505 (2001) (amended 2013).
71 Robert B. Robbins, Practical Implications of the JOBS Act Changes to Private Placements: Rule 506(c), Crowdfunding, and Reg A+, SW017 ALI-CLE 77 (Mar. 10-12, 2016).
72 17 C.F.R. § 230.506 (2001) (amended 2013); see Rule 506 of Regulation D, U.S. SEC.
& EXCH. COMM’N., http://www.sec.gov/answers/rule506.htm ([http://perma.cc/F9XZWVTV].
73 17 C.F.R. §230.506 (2001) (amended 2013); see Rule 506 of Regulation D, U.S. SEC.
& EXCH. COMM’N., http://www.sec.gov/answers/rule506.htm [http://perma.cc/F9XZWVTV].
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3(b) of the Securities Act.74 The purpose behind the enactment of Regulation A was to assist small businesses in obtaining capital from the
sale of securities.75 Under Regulation A, there was a maximum cap of
$5 million, including no more than $1.5 million that could be offered
by selling security holders (i.e., insiders) that could be raised in any 12month period, “less the aggregate offering price for all securities” sold
by the issuer during the previous 12-month period in reliance on Regulation A.76 Additionally, unlike other pre-JOBS Act exemptions, the
individual securities offered during a Regulation A offering were not
subjected to a price floor or ceiling.77 This is because “[t]he Commission [was] persuaded that exclusion of legitimate small business operating companies from the exemption because of the trading price of
their securities is not necessarily for investor protection and would
foreclose significant financing options to small developing companies.”78
Similar to Regulation D, there was no limit on what type of investor could partake in Regulation A offerings.79 Unlike pre-amendment
Rule 506, a potential issuer was allowed to execute a general solicitation and advertisement of the securities per approval by the Commissioner, commonly referred to as a “test the waters” provision.80 However, this provision did not allow a permanent general solicitation and/
or advertisement.81 The “test the waters” provision was a short-term
period where the SEC permitted a prospective issuer of securities to
publish “to prospective purchasers a written document or make scripted
radio or television broadcasts to determine whether there is any interest
in a contemplated securities offering.”82 Other somewhat unique aspects of Regulation A included: substantial pre-sale information requirements, akin to a mini-registration statement for a public company;83 no requirement of audited financial statements;84 nonexemption from state blue sky laws;85 and no requirement of ongoing
74

See 17 C.F.R. §§ 230.251through 230.263 (2001) (amended 2015).
See Small Business Initiatives, Exchange Act Release No. 33-6949, 57 Fed. Reg.
36,442 (Aug. 13, 1992).
76 17 C.F.R. § 230.251(b) (2001) (amended 2015).
77 Small Business Initiatives, supra note 75.
78 Id. at 36443.
79 See generally 17 C.F.R. §§ 230.251 through 230.263 (2001) (amended 2015).
80 17 C.F.R. § 230.254(a) (2001) (amended 2015).
81 See id.
82 Id.
83 See 17 C.F.R. §§ 230.251 through 230.263 (2001) (amended 2015).
84 Id.
85 17 C.F.R. §§ 230.252 (2001) (amended 2015).
75
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reporting.86
Despite the SEC’s attempt to create a private small business exemption in hopes of spurring small business growth and access to capital, the SEC fell short of their goal. In the three years between 2009
and 2012, arguably the time small businesses needed to tap into the
funds of the masses, only sixteen Regulation A offerings were filed.87
This was because of the mini-registration that is required under Regulation A.88 Potential issuers who originally considered Regulation A
as a viable option to obtain additional capital found out that the costs
of the mini-registration were—and still are89—similar to that of a full
public offering registration.90 Because most small businesses are attempting to close the capital funding gap by utilizing a registration exemption to tap the wealth of the masses, the cost of the mini-registration coupled with the cost and coordination of state blue sky laws
discouraged a large volume of offerings under Regulation A.91
The JOBS Act
Equity-based crowdfunding is subject to the Securities Act registration requirement because equity-based crowdfunding constitutes a
sale and offer of investment contracts.92 Such are also subject to the
Act’s requirement because the primary method of sale is conducted
through a means of interstate commerce (i.e. the internet).93 In the pre-

86

Id.
U.S. Gov’t Accountability Off., GAO-12-839, Securities Regulation: Factors That May
Affect Trends In Regulation A Offerings 2 (2012). Regulation A offerings filed since 1997
decreased from 116 in 1997 to 19 in 2011. Similarly, the number of qualified offerings
dropped from 57 in 1998 to 1 in 2011. See also Joseph Hogan, Like Oil and Water: Equity
Crowdfunding and Securities Regulation, 18 LEWIS & CLARK L. REV. 1091, 1095–1100
(2014).
88 GAO Report, supra note 87. A non-exhaustive list of why Regulation A failed to attract
small businesses was because of not only the availability of better alternatives such as Regulation D, but also the lack of blue sky preemption and cost of filing. Id.
89 Much like the registration requirements that were mandatory under pre-amendment
Regulation A, the same type of registration materials were kept when Congress adopted
Regulation A+. See also Amendments for Small and Additional Issues Exemptions under
the Securities Act, Exchange Act Release No. 33-9741 (Mar. 25, 2015). Compare 17
C.F.R. § 230.251 through 230.263 (2001) (amended 2015), with 17 C.F.R. § 230.251
through 230.263 (2015).
90 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 at 16–17 (Mar. 25, 2015).
91 See id. at 16–18.
92 See 15 U.S.C. § 77e(c) (2012).
93 Id.
87
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JOBS Act economy, small businesses had a survival rate of approximately 33% over a ten year period.94 Generally, the only way small
businesses could access the capital of the masses was through an initial
public offering (“IPO”). However, for most small businesses, the average cost of going public was extremely prohibitive, effectively isolating the masses from the small businesses.95 The cost of going public
for a small business in the United States is between $100,000 and $1.5
million in third party fees.96
Congress, heeding the squalls of the small businesses, decided to
take action that would help alleviate the burden that small businesses
were, and to some extent still are, encountering.97 After much debate
and many changes by the House and Senate in committee, on April 5,
2012, President Obama signed the JOBS Act into law.98 The purpose
behind the JOBS Act was to “put more people back to work and put
more money in the pockets of working Americans”99 by “mak[ing] it
easier for small companies to raise capital in U.S. financial markets,
thereby facilitating their growth and creating jobs.”100
The main provisions of the JOBS Act, mainly those found under
Title III,101 were enacted to provide a path of least resistance for small
businesses to access capital. With this goal in mind, Congress eliminated the overly restrictive requirements of a security under Section 4
of the Securities Act and permitted the use of equity-based crowdfunding through a registration exemption for crowdfunded securities.102 In
addition, Title II of the JOBS Act lifted Rule 502’s ban on general solicitation in connection with Rule 506 of Regulation D.103 In essence,
94

Lina Jasinskaite, The JOBS Act: Does Income Cap Really Protect Investors?, 90 DENV.
U. L. REV. ONLINE 81, 85–86 (2013).
95 Uriel S. Carni, Protecting the Crowd Through Escrow: Three Ways that the SEC Can
Protect Crowdfunding Investors, 19 FORDHAM J. CORP. & FIN. L. 681, 693 (2014).
96 Id. Some of these third party fees include underwriter fees, SEC filing fees, legal and
accounting fees, printing and engraving costs, FINRA fees, and electronic fees. See PwC,
Considering an IPO? The Costs of Going and Being Public May Surprise You,
http://www.pwc.com/us/en/deals/publications/assets/pwc-cost-of-ipo.pdf.
97 See Peter C. Sumners, Crowdfunding America’s Small Businesses After the JOBS Act
of 2012, 32 REV. BANKING & FIN. L. 38, 42–43 (2012).
98 JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
99 Office of the Press Secretary, Fact Sheet and Overview, The White House (Sept. 8,
2011), https://www.whitehouse.gov/the-press-office/2011/09/08/fact-sheet-and-overview.
100 H.R. Rep. No. 112–406, at 12 (2012), reprinted in 2012 U.S.C.C.A.N. 278, 283.
101 See Capital Raising Online While Deterring Fraud and Unethical Non—Disclosure Act
of 2012, Title III, Pub. L. No. 112–106, 126 Stat. 306 (2012). Title III is commonly referred to as the CROWDFUND Act, as an acronym for the title of Title III.
102 Id. at 315.
103 Id. at 313–314.
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issuers conducting equity-based crowdfunding campaigns under a Rule
506(c) offering can solicit and advertise the security so long as all participating investors are accredited.104
Additionally, Title II also amends Rule 144A of the Securities Act,
which is a safe harbor exemption that allows an individual to resell restricted securities to “qualified institutional buyers.”105 Thus, Title II
mandates the SEC to change Rule 144A to allow offers to nonqualified
institutional buyers, including by means of general solicitation or general advertising.106 Finally, Title II allows individuals who conduct
Rule 506 offerings via the internet or other platforms to avoid registering as brokers or dealers.107 The final provision of the JOBS Act, Title
IV, mandates the SEC revise Section 3(b) of Regulation A in order to
provide another crowdfunding alternative to small businesses, known
as Regulation A+.108 Title IV, referred to as Regulation A+, is the main
focus of this article and will be explained in-depth below.
III. REGULATION A+
This section will introduce the newly revised Regulation A+. In
the first section, I will address the inner workings of Regulation A+ in
a systematic manner. In the second section, I will diverge from what
Regulation A+ entails, and illustrate the differences between Regulation A and Regulation A+.
A. What is Regulation A+, and What Does It Entail?
The JOBS Act required the SEC to revise Regulation A109 to make
crowdfunding more feasible and enticing for small businesses and
EGCs. Practitioners and scholars alike have been speculating about the
details of the revised Regulation A,110 commonly referred to as “Regulation A+.”111 On March 25, 2015, the SEC unanimously agreed on the
proposed rules to amend Regulation A, and adopted the final rules to
104

Day Pitney, LLP, supra note 67.
Capital Raising Online While Deterring Fraud and Unethical Non—Disclosure Act,
126 Stat. at 314.
106 Id.
107 Id.
108 Id. at 323–24.
109 See Capital Raising Online While Deterring Fraud and Unethical Non—Disclosure Act,
126 Stat. 306 (2012).
110 See Proposed Rule Amendments for Small and Additional Issues Exemption Under
Section 3(b) of the Securities Act, Securities Act Release No. 33-9497, 79 Fed. Reg. 3,926
(proposed Jan. 23, 2014) (codified at 17 C.F.R. § 230.251(a)(1)).
111 See Todd Blakeley Skelton, 2013 JOBS Act Review & Analysis of Emerging Growth
Company IPOs, 15 TRANSACTIONS: TENN. J. BUS. L. 455, 488 (2014).
105
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implement Title IV, specifically Section 401, of the JOBS Act.112 Section 401 of the JOBS Act amended Section 3(b) of the Securities Act
by changing the designation of Section 3(b) to Section 3(b)(1), and created Sections 3(b)(2) through 3(b)(5).113 On June 19, 2015, Regulation
A+ took effect with the intent of “eas[ing] the burden of [the] Securities
Act registration for small public offerings.”114
Section 3(b)(2) directed the Commissioner of the SEC to adopt
new regulations that would allow for an exemption of a certain class of
securities for up to $50 million within a 12-month period.115 In addition, Section 3(b)(5) compelled the Commissioner to review the $50
million offering limit provided for in Section 3(b)(2) two years after
the enactment of the JOBS Act, and then on a biannual basis after the
first two years.116 The SEC sought to remedy the problems associated
with mini-registration under Regulation A by expanding Regulation
A’s exemption into two tiers.117 Tier 1 would have an exemption for
securities offerings up to $20 million, and Tier 2 would offer an exemption for offerings up to $50 million.118
i.
Scope of the Exemption
As previously stated, the offering limits provided under newly created Regulation A+ are twofold.119 Tier 1 issuers may offer and sell up
to $20 million of securities, plus the gross proceeds sold pursuant to
other offerings, including no more than $6 million offered by security
holders that are affiliates of the issuer over the course of a 12-month
period.120 Tier 2 issuers may offer and sell up to an aggregate of $50
million of securities over a 12-month period, including no more than
112

SEC. EXCH. COMM’N., AMENDMENTS TO REGULATION A: A SMALL ENTITY COMPLIANCE
GUIDE,
http://www.sec.gov/info/smallbus/secg/regulation-a-amendments-secg.shtml
(June 18, 2015).
113 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
114 SIDLEY AUSTIN LLP, REGULATION A+ TAKES EFFECT ON JUNE 19, 2015: MAKING THE
GRADE? 1 (June 2015), http://www.sidley.com/~/media/update-pdfs/2015/06/20150610securities-update.pdf.
115 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015).
116 Id.
117 See id. at 7.
118 Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741, 7 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
119 17 C.F.R. § 230.251 (2015).
120 17 C.F.R. § 230.251(a)(1) (2015).
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$15 million offered by all selling security holders that are the affiliates
of the issuer.121 Additionally, with respect to secondary offerings or
sales, Regulation A+ eliminated the last sentence of Section 251(b) of
the Securities Act, which prohibited affiliate resales unless the issuer
had net income from continuing operations in at least one of its last two
fiscal years.122 As such, Rule 251 limits secondary sales to no more
than 30% of the aggregate offering price in an offering.123 After the
expiration of the first 12-month period of the initial offering, in Tier 1,
affiliates are limited to selling no more than $6 million over a 12-month
period.124 In Tier 2, affiliates are not permitted to sell more than $15
million over a 12-month period.125
Rule 251 of Regulation A+ also sets out eligibility criteria for both
issuers and securities.126 Regulation A+ promulgates the rules set forth
by Regulation A, limiting the exemption to entities organized in and
with their principal place of business in the United States or Canada.127
Following the precedent set forth by its predecessor, the Regulation A+
exemption is not available to: companies subject to ongoing reporting
requirements of Section 13 or 15(d) of the Securities Exchange Act of
1934;128 companies registered or required to be registered under the Investment Company Act of 1940;129 a development stage company without a specific business plan, purpose, or plans to merge or acquire unidentified companies;130 an offeror that issues equity rights in oil or gas
companies;131 and issuers that are subject to the “bad actor” disqualification under Rule 262.132
Regulation A+ also added two new categories of issuers that are
disqualified from filing for a Regulation A+ exemption: issuers that
121

17 C.F.R. § 230.251(a)(2) (2015).
Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741, 27 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
123 17 C.F.R. § 230.251(a)(3) (2015).
124 17 C.F.R. § 230.251(a)(1) (2015).
125 17 C.F.R. § 230.251(a)(2) (2015).
126 See 17 C.F.R. § 230.251 (2015).
127 17 C.F.R. § 230.251(b)(1) (2015).
128 17 C.F.R. § 230.251(b)(2) (2015).
129 17 C.F.R. § 230.251(b)(4) (2015).
130 17 C.F.R. § 230.251(b)(3) (2015).
131 17 C.F.R. § 230.251(b)(5) (2015).
132 17 C.F.R. § 230.251(b)(8) (2015); 17 C.F.R. § 230.262 (2015). Section 262 disqualifies
securities offerings from reliance on Regulation A+ if the issuer or other relevant persons
have experienced a disqualifying event such as being convicted of, or subject to court or
administrative sanctions for, securities fraud or other violations provided by this provision.
17 C.F.R. § 230.262 (2015).
122
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were required to, but did not, file ongoing reports under Regulation A
during the two years preceding the filing of a new offering circular;133
and issuers that are, or during five years preceding the filing of an offering circular have been, subject to an SEC order that denied, suspended, or revoked the registration of a class of securities pursuant to
Section 12(j) of the Exchange Act.134 Additionally, “only equity securities (including warrants), debt securities and debt securities convertible or exchangeable into equity interest, as well as guarantees of any
such securities, are eligible to be offered and sold pursuant to the Regulation A[+] exemption.”135 As such, asset-backed securities136 are expressly excluded from the definition of eligible securities under Regulation A+.137
Despite the hopes and claims by Congress, the Executive Branch,
and practitioners, that the new crowdfunding exemption would democratize the investing world, Regulation A+ still imposes restrictions on
investment, limitations on who can invest, and how much certain investors can invest.138 According to the text of Rule 251, only those
purchasers who are not “accredited” under Tier 2 are subject to those
limitations.139 Regulation A+ promulgates the trend under Regulation
A that a person deemed to be an “accredited investor”140 under Tier 1
or Tier 2 is not subject to an investment cap. Rule 501 defines an “accredited investor” as anyone who has a net worth of $1 million or any
person who has an individual income of $200,000 in the two most recent years—or a combined joint income with that person’s spouse of
$300,000 in the two most recent years—and has a reasonable expectation of making that in the coming years.141 However, those who cannot
meet this standard in a Tier 2 offering, or “unaccredited investors,” are

133

17 C.F.R. § 230.251(b)(7) (2015).
17 C.F.R. § 230.251(b)(6) (2015).
135 SIDLEY AUSTIN LLP, supra note 114, at 2.
136 Asset-backed securities (“ABS”) are financial instruments such as bonds or notes that
are backed by financial assets. “Typically these assets consist of receivables other than
mortgage loans, such as credit card receivables, auto-loans, manufactured-housing contracts, and home equity loans.” Types of Bonds: What are Asset-Backed Securities?, THE
SEC. INDUS. & FIN. MKT. ASS’N., http://www.investinginbonds.com/learnmore.asp?catid=5&subcatid=16&id=10 (last visited Sep. 4, 2015).
137 Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741, 8–9 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
138 See 17 C.F.R. § 230.251(d)(2)(i)(C) (2015).
139 See id.
140 17 C.F.R. § 230.501 (2012).
141 Id.
134
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limited to investing no more than 10% of either annual income142 or net
worth, whichever is greater.143
Some practitioners note that unlike a Tier 2 offering, an unaccredited investor is not limited to the amount they are permitted to purchase
under a Tier 1 offering.144 In addition to the investing limit, Tier 2
issuers are required to notify investors of the investment limitations,
but are not required to investigate further or have a reasonable belief
that the investor qualifies as an accredited investor.145 Finally, Regulation A+ offerings preserve the existing integration safe harbor under
Regulation A, and therefore, new offerings will not be integrated with
any prior offers or sales of securities, nor will they be integrated with
subsequent offers or sales of securities that are registered under the Securities Act.146
ii.
Testing The Waters
Under the new rules, issuers are still permitted to “test the waters”
with all potential investors and use solicitation materials before the offering statement is filed.147 However, in order to keep “testing the waters” solicitations within the realm of antifraud and civil liability protections, Rule 255 mandates that all solicitation matters be filed as an
exhibit to the offering circular.148 Under this “testing the waters” exception to the general solicitation ban, the SEC has determined that
“[r]egularly released factual business communications” do not fall under the category of solicitation of interest materials under Regulation
A+.149 As such, the SEC has also stated “factual business communications typically include information about the issuer, its business, its financial condition and its products, and generally do not include predictions, projections, forecasts, or opinions with respect to the valuation
of a security.”150
142

17 C.F.R. § 230.251(d)(2)(i)(C)(1) (2015).
17 C.F.R. § 230.251(d)(2)(i)(C)(2) (2015). If the investor is a corporation, the annual
revenue or net assets of the company’s most recent completed fiscal year. Id.
144 GREENBERG TRAURIG LLP, SEC ADOPTS REGULATION A+: TWO NEW ALTERNATIVES
FOR EXEMPT CAPITAL RAISES 3 (Apr. 2015).
145 17 C.F.R. § 230.251(d)(2)(i)(C) (2015); SIDLEY AUSTIN LLP, supra note 114, at 3.
146 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741, 49–50 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
147 See 17 C.F.R. § 230.255(a) (2015).
148 MORRISON & FOERSTER LLP, REGULATION A+: FINAL RULES OFFER IMPORTANT
CAPITAL RAISING ALTERNATIVES (March 2015), https://media2.mofo.com/documents/150326regulationa.pdf.
149 SIDLEY AUSTIN LLP, supra note 114, at 3.
150 Id.
143
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iii.
Offering Statements
All offerings made under Regulation A+, whether made under
Tier 1 or Tier 2, will require an offering statement made on Form 1A.151 Regulation A+ also permits non-public submission of a draft offering statement to the SEC by issuers who have never sold securities
pursuant to a qualified offering circular under Regulation A or an effective registration statement under the Securities Act.152 These nonpublic submissions, along with any non-public amendments and correspondence submitted by or on behalf of the issuer, must be made public
at least 21 calendar days before the qualification of the offering circular.153 When submitting a non-public draft offering statement, it is critical to understand that these drafts are not shielded by the Freedom of
Information Act (“FOIA”), which means that the SEC could be required to divulge a copy of the draft statement.154
The vast amount of information required by Form 1-A is strikingly
similar to the information required when filing a 10-K for a publicly
traded company. For example, under Part I of Form 1-A, the offeror
must include: certification that it meets various eligibility criteria and
is not subject to the “bad actor” disqualification, information about the
offering and the jurisdiction in which the securities will be offered, and
disclosure about unregistered issuances or sales of securities within the
last year.155 Additionally, Part II of Form 1-A deals with the text of the
offering circular, which includes financial statements.156 The topics
required to be disclosed under Part II are, inter alia: basic information
about the issuer and offering for the purchaser; risk factors that would
affect the future of the company; descriptions of the type of industry
the business is participating in and all material assets held by the company; a section of management, discussion, and analysis (commonly
referred to as the “MD&A”); a statement about the directors, executives
and 10% or greater shareholders of the issuing company; and “relatedparty transactions and the material terms of the offered securities.”157
In addition to the disclosure requirements required of publically
traded companies, Tier 1 issuers are not required to provide audited
151

See 17 C.F.R. § 230.253(a) (2015).
Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741, 75–76 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
153 Id.
154 See SIDLEY AUSTIN LLP, supra note 114, at 4.
155 See id.
156 See id.
157 Id.
152
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financial statements unless the financial statements are already available to the issuer.158 Tier 2 issuers, however, must file audited financial
statements that are in accordance with either the United States Generally Accepted Auditing Standard (“GAAS”) as set forth by the American Institute of Certified Public Accountants (“AICPA”) or the standards of the Public Company Accounting Oversight Board
(“PCOAB”).159 Finally, Part III of Form 1-A requires signatures of all
parties, an exhibit index that includes the “testing the waters” solicitation if offered, and exhibits to the offering circular.160 Once Form 1-A
is filed with the SEC, the issuer cannot sell equity shares until the
SEC’s Division of Corporation Finance issues a “notice of qualification.”161
iv.
Continual Reporting and Disclosure
Tier 1 issuers, unlike Tier 2 issuers, are not required to continue
reporting obligations after the notice of qualification has been filed by
the SEC.162 The only reporting required by Tier 1 issuers after the SEC
accepts their Form 1-A offering circular is the filing of an exit report
that contains summary information set forth in Form 1-Z163 no later
than 30 days after the termination or completion of the offering.164 Yet,
for issuers attempting to utilize the crowd under Tier 2, there are more
stringent reporting requirements that include annual, semi-annual, and
current event reports.165 Annually, Tier 2 issuers are required to electronically file Form 1-K within 120 calendar days of the issuer’s fiscal
year end.166 Form 1-K requires issuers to update certain information
previously filed with the Commission, in addition to: disclosures relating to the issuer’s business operations for the preceding three fiscal
years; MD&A discussing the issuers operating results, liquidity and
capital resources, and audited financial statements for the two most recent years; related-party transactions; information on the directors, executive officers, and significant employees; information regarding executive compensation of the three highest paid executive officers for
158

Id.
Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/339741.pdf.
160 See SIDLEY AUSTIN LLP, supra note 114, at 5–6 .
161 Id. at 7.
162 See 17 C.F.R. § 230.257 (2015).
163 See 17 C.F.R. § 239.94 (2015).
164 See 17 C.F.R. § 230.257(a) (2015).
165 See 17 C.F.R. § 230.257 (2015).
166 See 17 C.F.R. § 230.257(b)(2)(ii) (2015).
159
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the two most recent and completed fiscal years; and identification of
who has beneficial ownership of voting securities (e.g. directors, officers, 10% owners, etc.).167
Subsequently, Tier 2 issuers are required to submit semi-annual
reports on their activities under Form 1-SA.168 This must be completed
within 90 days after the end of the first six months of the issuer’s fiscal
year.169 Form 1-SA must include interim financial statements and an
MD&A which do not have to be audited or reviewed.170 Practitioners
have noted that the interim financial statements required are similar to
that of a 10-Q required by public companies but have “reduced disclosure requirements.”171 An example of the relaxed disclosure required
is that “there is no requirement to include quantitative and qualitative
disclosures about market risk or controls and procedures disclosures.”172
Finally, Tier 2 issuers are required to submit current reports under
a new form, Form 1-U, within four business days of the occurrence of
a triggering event.173 Practitioners who have studied the requirements
under Form 1-U state that these “[t]riggering events are similar to a
number of the events that SEC registered companies report on Form 8K but do not include all of the Form 8-K items.”174 Form 1-U classifies
the following events as triggering events: fundamental changes; bankruptcy or receivership; material modification to the security holders;
changes in the issuer’s certifying accountant; non-reliance on previous
financial statements or a related audit report of completed interim review; changes in control of the issuer; departure of the principal executive officer, principal financial officer, or principal accounting officer;
and unregistered sales of 10% of more of outstanding equity securities.175 However, an issuer’s ongoing reporting and disclosure obligations are suspended when a class of securities is held of record by less
167

See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf; GREENBERGTRAURIG, supra note 144, at 7.
168 17 C.F.R. § 230.257(b)(3) (2015).
169 17 C.F.R. § 230.257(b)(2)(ii) (2015).
170 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
171 GREENBERGTRAURIG LLP, supra note 144, at 7.
172 Id.
173 17 C.F.R. § 230.257(b)(4) (2015).
174 GREENBERGTRAURIG LLP, supra note 144, at 7.
175 Form
1-U,
Current
Report
Pursuant
to
Regulation
A,
https://www.sec.gov/about/forms/form1-u.pdf; see Amendments for Small and Additional
Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741 (Mar. 25,
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than 300 individuals and the issuer has satisfied its reporting obligations.176 After all of this is completed, the Tier 2 issuer must still file
an exit report under Form 1-Z as done in Tier 1 issuances.177
v.
Blue Sky Preemption
Prior to Congressional amendments to Regulation A, an issuer attempting to utilize the exemption under Regulation A was still subject
to the individual state “blue sky” laws in addition to the regulations set
forth by the SEC.178 However, the JOBS Act provides that securities
issued under Regulation A+ exemption are “covered securities” and
therefore preempt state blue sky laws.179 The exempt securities under
Regulation A+ will remain exempt from state blue sky laws so long as
they are either offered or sold on a national securities exchange or are
offered or sold to a qualified purchaser.180 Rule 256 defines a “qualified purchaser” as “any person to whom securities are offered or sold
pursuant to a Tier 2 offering . . . .”181 According to the language of
Rule 256 and the JOBS Act, only Tier 2 offerings will preempt state
blue sky laws—leaving Tier 1 offerings subject to the enhanced requirements set forth not only by the SEC, but also by the individual
states.182 Both Tier 1 and Tier 2 offerings remain subject to state antifraud enforcement and filing and fee requirements.183
B. The Similarities and Differences Between Regulation A and
A+
As seen in the previous sections outlining Regulation A and its
successor, there are numerous similarities and differences. One of the
main components of Regulation A that Congress and the SEC were
sure to keep was the “testing the waters” provision.184 Another similarity between Regulation A and Regulation A+ is that a significant
2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
176
17 C.F.R. § 230.257(d)(2) (2015).
177 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/33-9741.pdf.
178 James Moloney, SEC Adopts Final Rules Implementing “Regulation A+”, HARVARD
LAW SCHOOL FORUM ON CORP. GOVERNANCE & FINANCIAL REGULATION (May 2, 2015),
https://corpgov.law.harvard.edu/2015/05/02/sec-adopts-final-rules-implementing-regulation-a/.
179 JOBS Act, Pub. L. No. 112–106, § 401, 126 Stat. 306, 323–25 (2012).
180 Id.
181 17 C.F.R. § 230.256 (2015).
182 See id.; SIDLEY AUSTIN LLP, supra note 114, at 9.
183 Id.
184 Compare 17 C.F.R. § 230.254(a) (2000) (amended 2015), with 17 C.F.R. § 230.255(a)
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amount of pre-sale information is required to complete the registration
requirements for the SEC before equity shares can be sold through the
private exemption.185 As previously stated, this mini-registration is
termed as such because the steps that companies must take to utilize
the private exemption mirrors that of what companies must do when
attempting to offer an IPO. A final and significant similarity between
the two regulations is that both contain the bad actor disqualification
provision, whereby a company is disqualified from securities offerings
relying on Regulation A+ if the issuer or other relevant persons involved in the offering have experienced a disqualifying event such as
being convicted of, or subject to court or administrative sanctions for,
securities fraud or other violations provided by the provision.186
Despite some overlap between Regulation A+ and its predecessor,
the differences between the two regulations far outnumber the similarities. The first departure between the two regulations is the investment
limitation per offering.187 Under Regulation A, the offering was limited to $5 million, but Regulation A+ quadrupled the offering limit in
Tier 1 to an aggregate offering cap of $20 million.188 Additionally, the
Tier 2 offering cap was raised tenfold and now provides for an aggregate offering cap of $50 million.189 The second difference between
Regulation A+ and Regulation A is a limitation on the amount of
money that can be invested by “unaccredited” investors.190 Regulation
A+ sets forth that an unaccredited investor participating in a Tier 2 offering cannot invest more than 10% of income or net worth, whichever
is greater.191 Third, Regulation A+, though only under Tier 2 offerings,
provides an exemption from state blue sky laws.192 Fourth, the SEC
added a provision to Regulation A+ that requires issuers of a Tier 2

(2015).
185 Compare 17 C.F.R. §§ 230.251 through 230.263 (2001) (amended 2015), with 17
C.F.R. §§ 230.251 through 230.263 (2015).
186 17 C.F.R. § 230.262 (2015)
187 Compare 17 C.F.R. §§ 230.251(b) (2001) (amended 2015), with 17 C.F.R. §
230.251(a)(1) (2015), and 17 C.F.R. § 230.251(a)(2) (2015).
188 Compare 17 C.F.R. § 230.251(b) (2001) (amended 2015), with 17 C.F.R. §
230.251(a)(1) (2015).
189 Compare 17 C.F.R. § 230.251(b) (2001) (amended 2015), with 17 C.F.R. §
230.251(a)(2) (2015).
190 Compare 17 C.F.R. §§ 230.251 through 230.263 (2001) (amended 2015), with 17
C.F.R. § 230.251(d)(2)(i)(C)(1) (2015).
191 17 C.F.R. § 230.251(d)(2)(i)(C)(1) (2015).
192 Press Release: SEC Adopts Rules to Facilitate Smaller Companies’ Access to Capital
(March 25, 2015), https://www.sec.gov/news/pressrelease/2015-49.html.
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offering to provide audited financial statements.193 The fifth and final
significant divergence from Regulation A is that Tier 2 issuers are now
subject to substantial continual and current events reporting after the
offering company has completed the filing requirements under Form 1A.194
IV. THE SHORTFALLS AND “BENEFITS” OF REGULATION A+
President Franklin Delano Roosevelt, When speaking to Congress
about the inevitable enactment of the Securities Act, proclaimed, “[t]he
purpose of the legislation I suggest is to protect the public with the least
possible interference to honest business.”195 As scholars have noted,
the Securities Act has had an adverse effect on small businesses from
the time it was enacted, because there is “no insuperable barrier to small
business financing [than that which] has been created by [securities]
laws.”196 When Congress charged the SEC with the task of enacting
Title IV of the JOBS Act, the SEC originally took a cynical stance on
the Act, leading many to believe that the SEC did not share the same
views on crowdfunding as Congress.197 This skepticism about the effectiveness of Regulation A+ arose from the antagonistic views of the
Chairwoman of the SEC towards equity-based crowdfunding.198 This
subsequently led to a new law full of shortcomings. Commissioner
Daniel M. Gallagher proclaimed that “[u]nfortunately, despite having
passed Regulation A+, the Commission does not merit a grade of A+
in its attempt to capital formation issues. At best, our grade is ‘incomplete’ given the significant number of critical investor protection issues
193

Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/339741.pdf.
194 See 17 C.F.R. §§ 230.257(b)(3), (4) (2015).
195 77 CONG. REC. 937 (1933).
196 See Gustav B. Margraf, Does Securities Regulation Hinder Small Financing Small
Business, 11 L. & CONTEMP. PROBS. 301, 302 (1945).
197 See e.g., David S. Hilzenrath, Jobs Act Could Remove Investor Problems, SEC Chair
Mary Shapiro Warns, WASH. POST (Mar. 14, 2012), https://www.washingtonpost.com/business/economy/jobs-act-could-open-a-door-to-investment-fraud-secchief-says/2012/03/14/gIQA1vx1BS_story.html (“Too often, investors are the target of
fraudulent schemes disguised as investment opportunities . . . . [I]f the balance is tipped to
the point where investors are not confident that there are appropriate protections, investors
will lose confidence in our markets, and capital formation will ultimately be made more
difficult and expensive.”).
198 Daniel M. Gallagher, Comm’r, Sec. Exch. Comm’n., Address at Vanderbilt Law
School’s 17th Annual Law and Business Conference: Grading the Commission’s Record
on Capital Formation: A+, D, or Incomplete? (Mar. 27, 2015) (stating author’s elation that
congress finally gave the SEC the opportunity to “revitalize the currently-moribund Regulation A offering exemption.”).
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that need to be taken up in the near future.”199 In light of his comments
on the incompleteness of Regulation A+, Commissioner Gallagher
maintains there are still benefits of Regulation A+ which can be used
for small business capital formation.200
A. Benefits of Regulation A+ For Small Business Capital
Formation
As Commissioner Gallagher has previously stated, there are some
benefits to Regulation A+ despite receiving a grade of “incomplete.”201
Upon conducting a review of Regulation A+, four benefits can be seen
from the revision of Regulation A. These benefits are: the “testing the
waters” provision carried over from Regulation A,202 an increase in the
investment cap,203 blue sky law preemption under Tier 2,204 and the
availability for unaccredited investors to participate in Tier 2 offerings.205 The first benefit provided by Regulation A+, that both Tiers
are able to test the waters both before and after an offering statement
has been filed, is not a new creation of the SEC.206 The inherent benefit
that exists with being able to “test the waters” is that the offeror can
first determine the level of interest in the security. This can aid in the
initial determination of whether there is enough interest that would
warrant the offering of the security. Additionally, the “testing the waters” provision can aid in assessing how much of the security and what
type of security to offer to the interested party. Finally, being able to
“test the waters” can enable a company to decide geographically where
the most interest in the security is derived from.
Second, the increased maximum funding cap is beneficial to help
small businesses overcome the capital funding gap that often stresses
the small business community. Regulation A+ increased the maximum

199

Id.
Id. (“I am very pleased that the Commission was finally able to adopt changes to Regulation A to substantially resolve several of the key issues that previously afflicted the
rule.”).
201 Id.
202 17 C.F.R. § 230.255(a) (2015).
203 See Amendments for Small and Additional Issues Exemptions under the Securities Act,
Exchange Act Release No. 33-9741 (Mar. 25, 2015) , http://www.sec.gov/rules/final/2015/33-9741.pdf.
204 JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
205 17 C.F.R. § 230.251(d)(2)(i)(C) (2015).
206 Compare 17 C.F.R. §230.254(a) (2000) (amended 2015), with 17 C.F.R. § 230.255(a)
(2015).
200
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funding cap from $5 million per 12 months under Regulation A to either $50 million per 12 months under a Tier 1 offering,207 or $20 million per 12 months under a Tier 2 offering.208 Small companies often
experience difficulty when attempting to get off the ground because
capital dries up relatively quickly. Individuals often look first to their
own personal funds, funds of friends or families,209 credit cards, second
mortgages, or equity lines of credit210 when raising capital for a new
business venture. However, with the enormous upfront costs of starting
a business in an “era of regulatory excess,”211 the seed money from
family and friends is quickly utilized leaving small businesses looking
for more capital to continue operations. When small businesses run out
of money, they quickly look to either angel investors or venture capitalists because traditional methods of funding are not available to startups.212 The reasons these small businesses cannot attain traditional financing, such as bank loans, are their lack of credit and operating history213 and a proven track record of failure within the first five years.214
Additional methods of traditional financing, such as angel investors and venture capital firms, are seldom available for start-ups’ utilization. The reasons venture capital firms are unavailable to startups
207 Compare 17 C.F.R. §§ 230.251(b) (2001) (amended 2015), with 17 C.F.R.
§230.251(a)(1) (2015).
208 Compare 17 C.F.R. §§ 230.251(b) (2001) (amended 2015), with 17 C.F.R.
§230.251(a)(2) (2015).
209 See David Mashburn, The Anti-Crowd Pleaser: Fixing the Crowdfunding Act’s Hidden
Risks and Inadequate Remedies, 63 EMORY L. J. 127, 141 (2013). “Friends and family
financing violates Section 5’s registration requirements and is often discovered only when
a company is preparing for its initial public offering.” Id. at n. 95.
210 See Bradford, supra note 13, at 101.
211 Daniel M. Gallagher, Comm’r, Sec. Exch. Comm’n., Address at Vanderbilt Law
School’s 17th Annual Law and Business Conference: Grading the Commission’s Record
on Capital Formation: A+, D, or Incomplete? (Mar. 27, 2015).
212 See Ben Horowitz, How Angel Investing Is Different Than Venture Capital, BUS.
INSIDER (Mar. 2, 2010), http://www.businessinsider.com/how-angel-investing-is-differentthan-venture-capital-2010-3. The differences between an angel investor and venture capitalist are somewhat distinct. An angel investor is typically an individual who invests in a
vast array of companies and on an individual basis contributes an average of $10,000 to
$150,000, or collectively over $1 million. In addition, they generally do not have a position
in the company, but contribute by imparting some kind of knowledge necessary to advance
the business. A venture capitalist, on the other hand, is generally a company rather than an
individual, seldom invests in the early stage of a company’s formation, and generally requires a seat on the board in addition to the equity shares. Id.
213 Abbey Stemler, The JOBS Act and Crowdfunding: Harnessing the Power—and
Money—of The Masses, 56 BUS. HORIZONS 271, 272 (2013).
214 SMALL BUSINESS ADMINISTRATION, DO ECONOMIC OR INDUSTRY FACTORS AFFECT
BUSINESS SURVIVAL? (June 2012), https://www.sba.gov/sites/default/files/Business-Survival.pdf.
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are exhaustive. For example, venture capital firms tend to focus on
companies that are past the initial start-up phase and are seeking help
with additional growth;215 they typically only invest between $2 and
$10 million;216 and they generally only focus on certain industries that
have trends of rapid growth.217 Because of this strict criteria set forth
by venture capital firms, only 1% of all proposals to venture capital
funds are accepted.218 The issues small businesses encounter with angel investors are similar to the issues small businesses encounter with
venture capital firms. However, angel investors are not as strict in some
of the ways they view investments.219 Nonetheless, requirements imposed by angel investors are still extremely strict and are prohibitive to
most entrepreneurs.220 This is because the typical financing round for
an angel investor is between $100,000 and $2 million,221 yet some angel investors have provided a capital investment as little as $25,000.222
Much like venture capital funds, angel investors typically look for
“high-growth, high-return” investment opportunities, though some angel investors may invest for the social good, putting a high-yield on
their investment second to societal interests.223 Thus, angel investors
are typically of little use to small businesses when attempting to fill the
funding gap.224
Third, Regulation A+ exempts Tier 2 issuers from state blue sky
laws.225 The reason this is such an impactful benefit is because of exorbitant costs that are incurred when attempting to comply with individual state blue sky laws. Though the cost will generally vary from
state to state, compliance with state and federal security registration
215

Bradford, supra note 13, at 102.
Id. Additionally, this range seems to be increasing with each passing year, only making
it more difficult for small business to acquire the necessary financing to stay above water.
Id.
217 U.S. GOV’T ACCOUNTABILITY OFF., GAO-00-190, Small Business: Efforts to Facilitate
Equity Capital Formation 3 (2000). Some of the prominent firms that venture capital funds
tend to focus much of their efforts on are businesses in the financial or technology
(“FinTech”) industry. Id.
218 Id. at 20.
219 See Bradford, supra note 13, at 103.
220 Id.
221 Id. The average angel investment in 2004 was $470,000. Id. at n. 540.
222 Bradford, supra note 13, at 103 (“[T]he minimum deal size for most angel investors in
the United States is about $1 million.”).
223 GAO Report, supra note 217, at 10; see also Bradford, supra note 13, at 103.
224 See Bradford, supra note 13, at 103; see generally Abraham J. B. Cable, Fending for
Themselves: Why Securities Regulation Should Encourage Angel Groups, 13 U. PA. J. BUS.
L. 107 (2010) (emphasizing the issue that securities regulation is having an adverse effect
on the impact of angel investors on the economy.).
225 JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
216
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requirements is highly prohibitive for smaller businesses. Blue sky
laws are inherently prohibitive because they are based on the merit system.226 A merit review system grants “authority of state securities administrators to deny securities registration to an offering that, in the
administrator’s view, was ‘unfair, unjust[,] or inequitable’ to, or would
‘tend to work a fraud’ on investors.”227 The issue that arises when attempting to comply with state security laws under the merit system is
that a company must essentially duplicate its work done to comply with
federal registration requirements.228 A study conducted on the merit
system implemented in Arizona, which represents the most common
type of merit system, revealed there was a “definite correlation” between the SEC approving a registration filing and Arizona approving
the state registration filing.229 Researchers concluded the efficacy of
the merit based system was called into question because of the correlation of Arizona mainly approving state registration requests only if they
had or were going to have SEC approval as well.230 Finally, the study
noted companies that received approval from Arizona had an average
asset value in excess of $76.8 million, whereas companies that withdrew from the registration process only had an average asset value of
just under $28.8 million.231 Researchers noted the nearly $50 million
dollar swing illustrated “the merit review process discriminates against
small issuers.”232 In light of the fact that Tier 2 issuers no longer have
to comply with state blue sky laws, it stands to reason that there is a
tangible economic benefit incurred by the small businesses that can utilize this private exemption.
Finally, the last significant benefit conferred upon small businesses that can utilize Regulation A+ is the ability to tap the resources
of the masses. As previously stated, small businesses that can conduct
an offering under Regulation A+ are able to utilize the wealth of unaccredited investors.233 Under Rule 251, a person who is an unaccredited
226

U.S. SEC. EXCH. COMM’N., REPORT ON THE UNIFORMITY OF STATE REGULATORY
REQUIREMENTS FOR OFFERINGS OF SECURITIES THAT ARE NOT “COVERED SECURITIES”, n. 6
(1997). This report stated that roughly 40 states had embraced the merit system of securities
law. Id.
227 Philip A. Feigin, SEC’s New Regulation A+ and the States’ M Word (Merit Review),
NAT’L L. REV. (Mar. 26, 2015), http://www.natlawreview.com/article/sec-s-new-regulation-and-states-m-word-merit-review.
228 See Marianne E. Jennings, et al., Federalism to an Advantage: The Demise of State Blue
Sky Laws Under the Uniform Securities Act, 19 AKRON L. REV. 395, 406 (1986).
229 Id.
230 Id.
231 Id.
232 Id.
233 17 C.F.R. § 230.251(d)(2)(i)(C) (2015).
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investor can invest up to 10% of their annual net worth or income,
whichever is greater.234 The problem that Regulation A+ attempts to
remedy is that, as of 2010, only 7.4% of Americans have been deemed
to be accredited based on their net worth.235 However, estimates project that if Americans invest just 1% of their investable income into
crowdfunding activities, $300 billion would be injected into the national economy.236 This injection of capital into the national economy
in one fiscal year alone could have a drastic positive impact on the stagflation that this country is currently facing.
B. Shortfalls of Regulation A+ For Small Business Capital
Formation
Despite the significant improvements made by Congress and the
SEC under Regulation A+, “the rule is not as good as it could have
been.”237 Based on Commissioner Gallagher’s remarks about the inadequacy of Regulation A+, it is apparent that the cynical attitude of
Chairwoman Mary Jo Shapiro towards the JOBS Act permeates
throughout Regulation A+.238 Aside from the four benefits of Regulation A+, there are at least eight shortcomings of the updated regulation.
These shortcomings include: a catch-22 to the “testing the waters” provision; an inadequate maximum investment limit under both Tiers; an
inability to raise capital under the $5 million minimum; an incomplete
blue sky exemption that leaves Tier 1 exposed; an arbitrary investment
cap on unaccredited investors; the requirement of audited financial
statements; substantial on-going reporting; and limited secondary-market liquidity for equity-based shares.
At first glance, it seems the “testing the waters” provision is purely
beneficial and could not be detrimental to a small business seeking to
raise additional capital. However, there is an aspect of this provision
that is commonly overlooked that could cause trouble for a small business down the road. On its face, it seems that the “testing the waters”
provision is what most prudent entrepreneurs would do in order to understand where to concentrate their advertising costs to maximize participation in the offering. However, if a company engages in any prefiling testing of the waters, a company is subsequently excluded from
234

Id.
See Jeff Thomas, Making Equity Crowdfunding Work for the Unaccredited Crowd, 4
HARV. BUS. L. REV. ONLINE 62, 63 (2014), http://www.hblr.org/wp-content/uploads/2014/04/Thomas_Making-Crowdfunding-Work.pdf.
236 R. Kevin Saunders II, Power to the People: How the SEC Can Empower the Crowd, 16
VAND. J. ENT. & TECH. L. 945, 951 (2014).
237 Gallagher, supra note 198.
238 Saunders, supra note 236, at 958–59.
235
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conducting an offering under Tier 1.239 The significant implication to
this course of action is that the company that commenced the pre-filing
testing the waters solicitation is now subject to substantial on-going
reporting requirements under Tier 2.240
Another shortcoming of Regulation A+ is the maximum offering
cap imposed on both Tiers.241 Commissioner Gallagher, in a speech to
Vanderbilt School of Law, stated, “we should have exercised our clear
authority under the JOBS Act to raise the offering limit to $75 million.”242 The problem that companies are facing after a Regulation A+
offering is that $20 or $50 million is not an adequate amount of capital.
Though it is a vast improvement from the previous $5 million cap, the
$20 or $50 million caps do not suffice for accomplishing the goal of
continual small business growth. For a company that is attempting to
break out of the “survival” stage of businesses development243 and into
the later stages of “success”244 and “take off,”245 $50 million is not
enough.246 One practitioner who engaged in a Regulation A+ filing
stated, “[o]nce we hit $50 [million], we’re maxed out. We’ve been
advised that the limit is applied toward the parent company, so we really can’t just file another [Regulation] A+ every time [we] hit the [$50
million] max.”247 Thus, each time an offering limit is hit, whether it be
the full cap or a limit set by the company, there must be another offering
made if additional capital is required.248 The final problem that plagues
the improved offering limit is the fact that if small businesses are in the
latter stages of “success” and “take off”249 and are seeking to use Regulation A+, the maximum offering cap under Tier 2 (the largest of the
239

Andrew Stephenson, Regulation A+ and Testing the Waters, CROWDCHECK BLOG
(April 1, 2015), http://www.crowdcheck.com/blog/regulation-and-testing-waters.
240 17 C.F.R. § 230.257(b) (2015).
241 See 17 C.F.R. §§ 230.251(a)(1)–(2) (2015).
242 Gallagher, supra note 198.
243 Neil C. Churchill & Virginia L. Lewis, The Five Stages of Small Business Growth,
HARV. BUS. REV. (May 1983), https://hbr.org/1983/05/the-five-stages-of-small-businessgrowth.
244 Id.
245 Id.
246 See id.
247 Ian Ippolito, SEC Finally Implements Regulation A+ Reform Rules, (July 7 2015),
http://www.therealestatecrowdfundingreview.com/#!regulation-a-plus-reform-rules/cae
(quoting Wan, infra note 243).
248 Amy Wan, An Analysis of the First Approved Real Estate Crowdfunding Regulation
A+ Filing, CROWDFUND INSIDER (Sept. 11, 2015, 11:06 AM), http://www.crowdfundinsider.com/2015/09/74256-an-analysis-of-the-first-approved-real-estate-crowdfundingregulation-a-filing/.
249 Churchill & Lewis, supra note 243.
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two Tiers), is essentially a short term surge of capital and not a long
term capitalization event.250
Moreover, the expanded offering cap can force a small business to
comply with Section 12(g) of the Securities Exchange Act of 1934
(“Exchange Act”).251 The issue that arises under the Exchange Act is
that any company with more than $10 million in assets and a class of
equity securities held by either 2,000 persons or 500 persons who are
not accredited investors must register and report under the Exchange
Act.252 For all intents and purposes, the 500 unaccredited investor
cap—which actually means there can only be 499 unaccredited investors participating in the offering—will cause nearly every issuer of a
Tier 2 offering to become a full reporting company under Section 13 of
the Exchange Act if seeking to raise the full $50 million.253
The overall costs of a Regulation A+ offering is one of great problems posed by this regulation. The overall costs associated with a Regulation A+ filing can be prohibitive in three aspects: the lack of a bluesky preemption under Tier 1, the requirement for an audited financial
statement under Tier 2, and continual ongoing reporting required under
Tier 2. In this broad category of costs associated with Regulation A+,
the first to consider is the lacking blue sky preemption under Tier 1.254
As prescribed by the JOBS Act, the Government Accountability Office
(“GAO”) was mandated to conduct a study on why Regulation A+ was
drastically underused and report its findings to Congress.255 The GAO
study found that “the costs to issuers of addressing blue sky laws have
been a significant factor in the historic underuse of Regulation A by
small businesses.”256 The GAO report further stated that most issuers
attempted to avoid states that conducted a merit review.257 The report
concluded its section on the effect of blue sky laws on Regulation A+
by stating that “[i]ssuers with whom we met stated that they [only] registered in 3 to 11 states.”258
250

Ippolito, supra note 247 (quoting Amy Wan, “So really [the capital received from a
Regulation A+ offering would] only be a short-term solution . . . that would last a couple
months at tops.”).
251 15 U.S.C.A. § 78l (effective Apr. 5, 2012) (amended by Pub. L. No. 114–94, 129 Stat.
1312, 85001 (2015)).
252 § 78l(g)(1)(A)(i)–(ii).
253 See id.
254 17 C.F.R. § 230.256 (2015); SIDLEY AUSTIN LLP, supra note 114, at 9–10.
255 15 U.S.C. § 77d (2013).
256 U.S. GOV’T ACCOUNTABILITY OFF., GAO-12-839, SECURITIES REGULATION: FACTORS
THAT MAY AFFECT TRENDS IN REGULATION A OFFERINGS 17 (2012).
257 Id. at 18. Roughly 40 states are using the merit system. U.S. SEC. EXCH. COMM’N, supra
note 221.
258 GAO Report, supra note 256, at 18.
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In his address, Commissioner Gallagher noted that the North
American Securities Administrators Association (“NASAA”), a nongovernmental organization, has a coordinated review program that has
brought some “speed and predictability to the states’ filing review.”259
This voluntary review process takes approximately 21 days after filing
Form CR–3b with all required SEC registration forms.260 Yet, if a company agrees to participate in the NASAA coordinated review system,
their agreement to participate immediately avails the company to a
merit review, even if the state does not conduct a merit review.261
Finally, a company that is a member of the Financial Industry Regulatory Authority (“FINRA”) must also file a registration with FINRA
to participate in a public offering.262 More specifically, FINRA implemented a provision in its rules that explicitly applies to businesses making a Regulation A+ offering.263 Commentators on the issue have noted
“unless an issuer plans on going [at] this alone and relying on the safe
harbor provision of SEC Rule 3a4-1,264 the offering must be filed with
FINRA and will be subject to their rigorous comment and review process, which includes a thorough assessment of the underwriting terms
and arrangements.”265 As previously stated, the issue that arises for
those seeking to commence an offer under Tier 1 is that they will be
subjected not only to SEC review and qualification, but also the review
by the individual states.266
The next burdensome cost associated with Regulation A+, more
specially under Tier 2, is the cost of an audited financial statement.267
259

Gallagher, supra note 198.
Laura Anthony, Understanding the NSMIA and Navigating State Blue Sky Laws—Part
II, LEGAL & COMPLIANCE, LLC (Feb. 3, 2015), http://securities-lawblog.com/2015/02/03/understanding-nsmia-navigating-state-blue-sky-laws-part-ii/.
261 Id.
262 FINRA Rule 5110(b)(1) (2014). Because this requirement is only for FINRA members,
it obviously does not apply to all small businesses. See also Regulation A+ and the Overlooked FINRA Filing Requirement, SEEDINVEST, https://www.seedinvest.com/blog/jobsact/regulation-a-and-the-overlooked-finra-filing-requirement (last visited Sept. 2, 2016)
[hereinafter FINRA Filing Requirement].
263 FINRA Rule 5110(b)(9)(G) (2014); see also FINRA Filing Requirement, supra note
262.
264 17 C.F.R. § 230.3a4-1 (2012). Rule 3a4-1 is a “non-exclusive safe-harbor” under which
an “associated person” of an issuer that performs limited securities sales for the issuer as
prescribed by the rule would be deemed not to be a “broker” under Section 3(a)(4) of the
Exchange Act, and, thus, not required to register in accordance with Section 15 of the Act.
Id.
265 FINRA Filing Requirement, supra note 262.
266 Id.
267 See Amendments for Small and Additional Issues Exemptions under the Securities Act
(Regulation A), Exchange Act Release No. 33-9741 (Mar. 25, 2015),
260
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For a small business that is attempting to gain access to capital because
of capital shortages, an audit requirement for a company attempting to
raise over $500,000 is oppressively burdensome.268 Studies suggest
that an audit for a small company could cost anywhere from $5,000 to
$75,000 depending on numerous factors such as the audit firm, geographic location, and complexity of the business.269 Looking from a
relative perspective, this could result in a potential reduction of 10% of
profits, excluding additional fees included in the initial registration process. One practitioner stated, “[a]t a cost of $100k+ and 3+ months to
complete, I don’t see [Regulation A+] being an appropriate
tool . . . .”270 In addition to the costs of an audited financial statement,
Tier 2 offerings are also subjected to continual reporting.271
The continual reporting required by Tier 2 is particularly more
prohibitive on small businesses than larger, public firms. Tier 2 requires companies that utilize this aspect of Regulation A+ to prepare
semi-annual reports that are similar to a 10-Q filed by a publically
traded company.272 Though there are no particular figures provided by
the SEC or the GAO on the potential costs of the continual reporting
requirement under Tier 2, one can logically infer the range of these
costs. The SEC estimates that costs of semi-annual compliance under
Title III of the JOBS Act, which has substantially fewer requirements
than Tier 2, costs between $4,000 for an offering of $50,000 and
$32,700 for an offering of $750,000.273 Additionally, the SEC estimates the cost of continual reporting for a public company to be around
$1.5 million.274
Despite the vast range of costs a small business could face merely
for semi-annual reporting,275 small business must also comply with
http://www.sec.gov/rules/final/2015/33-9741.pdf.
268 See Heminway & Hoffman, supra note 39, at 28.
269 E.g., Angus Loten, Audits Add Shine to Firms: Study Finds Certified Financial Statements Help Businesses’ Loan Prospects, WALL ST. J. (Jan. 13, 2011),
http://www.wsj.com/articles/SB10001424052748703791904576076474014311438.
270 Ippolito, supra note 247 (quoting Ian Formigle, VP of Investments at Crowd Street).
271 See 17 C.F.R. § 230.257(b) (2015).
272 17 C.F.R. § 230.257(b)(3) (2015); GREENBERGTAURIG LLP, supra note 144, at 7.
273 Thomas, supra note 235, at 65–66.
274 See Proposed Crowdfunding Rules, 78 Fed. Reg. 66,509 (proposed Nov. 5, 2013) (to
be codified at 17 C.F.R. pts. 200, 227, 232, 239, 240, and 249). “[T]he average cost of
achieving initial regulatory compliance for an initial public offering is $2.5 million, followed by an ongoing compliance cost, once public, of $1.5 million per year. Id. (citing IPO
Task Force, Rebuilding The IPO On-Ramp: Putting Emerging Companies and The Job
Market on the Road to Growth, SEC (Oct. 20, 2011), https://www.sec.gov/info/smallbus/acsec/rebuilding_the_ipo_on-ramp.pdf.)
275 Compare Thomas, supra note 235, with Proposed Crowdfunding Rules, 78 Fed. Reg.
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other reporting requirements under Tier 2.276 That tier also subjects
offers to current reporting that is not explicitly covered when a Form
1-SA is filed.277 Commissioner Gallagher stated, “[Regulation A+] introduces a needless transactional friction by failing to deem Regulation
A[+]’s semiannual reporting to be ‘reasonably current’ for purposes of
Rules 15c2-11, 144, and 144A.”278 Commissioner Gallagher further
stated that “[b]y not deeming balance sheets with dates up to 9 months
to be ‘reasonably current,’ issuers may need to file updated financial
statements on a ‘voluntary’ basis on Form 1-U in order to bring current
the issuer’s financial information.”279 Later in the address, Commissioner Gallagher stated that in the past, the SEC has commonly held
that filing semi-annual reports satisfied the “reasonably current” requirement; but because the SEC failed to do so with Regulation A+,
the SEC has created an unwritten backdoor requirement which amounts
to another form of quarterly reporting that Tier 2 issuers must comply
with.280
Moreover, scholars have noted that securities regulation imposes
undue burdens on small businesses.281 With the acknowledgement that
there are inherent benefits to securities regulation of all businesses, using a marginal analysis on the costs and benefits, it appears that securities regulation disproportionately affects small businesses in an adverse manner.282 This is because small businesses carry a substantially
higher proportional burden of the compliance costs.283 Because of this
occurrence, “securities regulation is less effective when applied to
[small] companies.”284 Despite the notion that “[a] publically minded
at 66,509.
276 See 17 C.F.R. § 230.257 (2015).
277 See id.
278 Daniel M. Gallagher, Comm’r. Sec. Exch. Comm’n, Statement at Open Meeting on Reg
A+ (Mar. 25, 2015), https://www.sec.gov/news/statement/032515-ps-dmg-a.html.
279 Id.
280 Id.
281 See Jeff Schwartz, The Law and Economics of Scaled Equity Market Regulation, 39 J.
CORP. L. 347, 348 (2014).
282 Id. at 382.
283 Id. “For example, assume that it costs a firm with $1 million in annual revenue $10,000
per year to comply with a certain regulatory requirement. Meanwhile, assume that, because
of everything mentioned above, it costs a larger company that makes $10 million per year
only $20,000. Revenue is ten times higher, but expenses only double. It costs the former
firm 1% of revenues and the latter only 0.2%.” Id.
284 Id. at 379. This is because:
[T]here are relatively greater marginal benefits to regulating larger firms. Increased size translates mathematically and proportionally to a greater price impact for any given change to a firm’s cost of capital. Regulating a firm that is
twice as large yields twice the marginal benefits; a firm one hundred times as
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regulator . . . should do whatever it can to increase the marginal benefits relative to the marginal costs of regulation because this is the way
to maximize net social benefits,”285 it appears that the SEC’s Chairwoman’s disdain for crowdfunding is further permeating through the
rules.
In conjunction with the overall costs being extremely prohibitive
for small businesses because of reporting and filing compliance, another problem that arises is the cost to the companies who seek to raise
less than $5 million.286 Commissioner Gallagher, in one of his addresses on the issues of Regulation A+, commented on this matter stating, “[f]or an issuer to raise $0 to $5 million in capital under Regulation
A[+]—that is, within the scope of old Regulation A—our new rules
don’t do much to help facilitate capital formation.”287 Looking at the
proportionality of the costs for either a Tier 1 or Tier 2 filing, the cost
cannibalizes a significant portion of the capital raised.288 For example,
if filed under Tier 1, the offeror would have to deal with the expenses
of individual blue sky qualifications which can amount to a considerable amount of time and money.289 On the contrary, if an offering circular was filed for a Tier 2 offering, the capital raised by the small
business would be quickly eaten up by fees associated with the initial
filing and subsequent annual and ongoing reporting.290 Though it may
seem contrary to the purpose of implementing Regulation A+, it appears that one of the best solutions to the capitalization efforts for
amounts less than $5 million would be to seek a different “paradigm”
other than Regulation A+.291
Another issue that seems to plague Regulation A+ is the limited
secondary market liquidity for equity-based shares. This issue arises
mainly due to the fact that most businesses that are start-ups, small, or
young, can be classified as either a closely held corporation or as a
“standard” corporation for filing purposes under Regulation A+. The
large yields one hundred times the benefits. The value of regulation is further
amplified because of the size of retail-investor holdings in large firms and the
relative safety of their businesses. On top of this, because of their outsized societal footprint, there are positive spin-off effects associated with regulating these
companies. These externalities further increase the marginal benefits of largefirm regulation.
Id.
285
286
287
288
289
290
291

Id. at 359.
Gallagher, supra note 198.
Id.
Id.
See supra notes 231 to 256 and accompanying text.
See supra notes 239 to 256 and accompanying text.
Gallagher, supra note 198.
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issue that arises for both Tiers, is the aggregate cap of 30% on the secondary sale of the securities offered under Regulation A+.292 Letters
submitted to the SEC suggested “limiting the liquidity options of selling security holders, including sales by affiliates of the issuer, may discourage investment in the issuer in the first instance and increase the
issuer’s cost of capital.”293 The SEC rebutted this assertion by stating
that the balancing of investor protection outweighed the need for a
greater secondary market liquidity.294
However, this raises the issue that the SEC might not be acting in
the best interests of the investor and “honest business[es]”295 by adding
a cap on secondary market sales, because Regulation A+ already applies an overall protection for investors under civil liability and antifraud rules, including Sections 12 and 17 and Rules 10b-5 and 10(b) of
the Securities Act.296 The GAO, in a study presented to Congress regarding ways to increase capital for small businesses, found that “a
small [business’s] ability to raise capital is ultimately affected since it
is difficult to sell securities initially when a secondary market for the
securities is lacking.”297 In conjunction, Commissioner Gallagher has
stated that “secondary market liquidity can make or break a primary
offering, as we are learning in our Regulation A+ rulemaking,”298 and
“[i]nvestors will be more likely to purchase securities, and at a higher
price, if they know they can readily exit their investment.”299 The answer to the challenging question of how to cure the problem of illiquidity in the secondary markets appears to some as instituting a venture
exchange.300
292

See 17 C.F.R. § 230.251(a)(3)(i)–(ii) (2015).
Proposed Rule Amendments for Small and Additional Issues Exemptions Under Section
3(b) of the Securities Act, U.S. SEC. EXCH. COMM’N 48-49, https://www.sec.gov/rules/proposed/2013/33-9497.pdf.
294 Id. at 49.
295 77 CONG. REC. 937 (1933).
296 Amendments for Small and Additional Issues Exemptions under the Securities Act, Exchange Act Release No. 33-9741 (Mar. 25, 2015), http://www.sec.gov/rules/final/2015/339741.pdf.
297 U.S. Gov’t Accountability Off., supra note 217, at 59.
298 Daniel M. Gallagher, Comm’r., Sec. Exch. Comm’n., Whatever Happened to Promoting
Small
Business
Capital
Formation?,
(Sept.
17,
2014),
https://www.sec.gov/News/Speech/Detail/Speech/1370542976550.
299 Gallagher, supra note 211.
300 Id.; see also Louis A. Aguilar, Comm’r., Sec. Exch. Comm’n., The Need for Greater
Secondary Market Liquidity for Small Businesses (Mar. 4, 2015),
https://www.sec.gov/news/statement/need-for-greater-secondary-market-liquidity-forsmall-businesses.html. The Commissioner stated that a venture exchange is a possible option to cure the woes of an illiquid secondary market in the United States, but in order to
do so would require an analysis of past United States venture exchanges and those currently
293
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The remaining two shortcomings of Regulation A+ revolve
around the idea of incorporating the unaccredited investor under Tier 2
offerings. First, the offeror, not the unaccredited investor, must check
that the unaccredited investor meets the 10% investment limit.301 Secondly, the investment limit placed on unaccredited investors is arbitrary
and not necessary. Though no figures have been published regarding
the amount of time and capital it costs for an issuer of a Tier 2 offering
to perform a due diligence check on unaccredited investors, one can
logically conclude such is a time consuming endeavor. This issue is
significantly prohibitive to small businesses because of the inherent nature of small businesses—roughly 70% of all small businesses employed, and still employ, five people or less.302 For corporations not
classified as small businesses (i.e., companies that exceed 500 employees)303, this is less costly because large businesses have resources available to prevent a dramatic effect on productivity and, therefore, overall
costs. However, for a small business, this is an indirect cost that diverts
both low level employees and management away from wealth maximizing projects, and instead focuses their attention on a wealth minimizing activity.304 Overall, scholars note that economies of scale305 “make
registration inefficient for small offerings, even if registration creates a
net benefit for larger offerings.”306 This was the same problem that
plagued the SEC with Regulation A, and it appears that it was not fixed
when discussing Tier 2. Because the filing costs under Regulation A
and Regulation A+ are fixed costs, there is a disproportionate expense
for large and small businesses.307 Thus, as presented by the GAO study
on Regulation A failures, the disproportionate cost may, in part, explain

in place abroad. Id.
301 See 17 C.F.R. § 230.251(d)(2)(i)(C) (2015).
302 Aimee Groth & Kim Bhasin, 18 Amazing Facts About Small Businesses in America,
BUSINESS INSIDER (Aug. 24, 2011), http://www.businessinsider.com/facts-about-smallbusinesses-in-america-2011-8?op=1/#ere-are-28-million-small-businesses-in-the-uswhich-outnumber-corporations-1162-to-1-1.
303 Table
of Small Business Size Standards, U.S. SMALL BUS. ADMIN.,
https://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf.
304 Schwartz, supra note 281, at 365.
305 Reem Heakel, What Are Economies of Scale?, INVESTOPEDIA, http://www.investopedia.com/articles/03/012703.asp. Economies of Scale are generally defined in the
microeconomics field as the cost advantages that enterprises obtain due to size, output, or
scale of operation, with cost per unit of output generally decreasing with increasing scale
as fixed costs are spread out over more units of output. Id.
306 Bradford, supra note 13, at 119.
307 Jason W. Parsont, Crowdfunding: The Real and The Illusory Exemption, 4 HARV. BUS.
L. REV. 281, 292 (2014).
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why small business IPOs are at “record lows.”308 It also may explain
why there were only sixteen Regulation A offerings in a time when
they were arguably needed most, “even though both methods provide[d] full access to retail investors.”309 In addition, Tier 2 also allows
unaccredited investors to take part in this offering, but only up to ten
percent of the greater of their net worth or annual income.310
When the SEC enacted the investment cap for unaccredited investors, it justified the arbitrary limit by claiming it would ensure an individual does not have “too much skin in the game.”311 This justification
presented by the SEC and other scholars is similar to the justification
for using wealth as a proxy for sophistication under Rule 506.312 Because of their wealth, some crowdfunding investors may be accredited,
when in reality they are only “financial neophyte[s].”313 For example,
a “high school dropout who wins $10 million in a lottery . . . would be
an accredited investor, even though the way in which she accumulated
her wealth does not demonstrate that she is capable of evaluating the
merits and risks of investing in the offering.”314 As such, it is estimated
that 69% of investors earning greater than $75,000 per year would be
willing to invest an average of $1,900 per year.315 In a society driven
by striking it big, and where one can spend their entire life’s earnings
in a casino or on the lottery, it seems highly paternalistic of the SEC to
set an arbitrary limit on investors. Some scholars state, and rightfully
so, that investing in a start-up is a high-risk, high-yield environment.316
Despite the potential for failure, the purpose of Regulation A+ opening
the doors for unaccredited investors was to “democratize” crowdfunding.317 This overly paternalistic action by the SEC and Congress is
nothing more than another barrier to entry that one must overcome to
308

Id.; GAO Report, supra note 256, at 2.
Parsont, supra note 307, at 292.
310 17 C.F.R. § 230.251(d)(2)(i)(C)(1) (2015).
311 Hogan, supra note 87, at 1113.
312
17 C.F.R. § 230.506(c)(2)(ii)(B) (2013).
313 Stephen Choi, Regulating Investors, Not Issuers: A Market-Based Proposal, 88 CALIF.
L. REV. 279, 311 (2000).
314 Bradford, supra note 13, at 125.
315 White, supra note 17, at 34. According to the United States Census, 31.6% of the
American working population makes $75,000 and greater. Mark J. Perry, Census Data On
Income Distribution Reveal Evidence of Rising Income Levels for A Rising Share of American Households, AM. ENTER. INST. (Jan. 6, 2014, 6:34 PM), https://www.aei.org/publication/census-data-on-income-distribution-reveal-evidence-of-rising-income-levels-for-arising-share-of-american-households/.
316 Bradford, supra note 13, at 123.
317 Christine Hurt, Pricing Disintermediation: Crowdfunding and Online Auction IPOs,
2015 U. ILL. L. REV. 217 (2015).
309
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maximize return.
V. ALTERNATIVES TO REGULATION A+ THAT ARE MORE COST
EFFICIENT
From the time that Congress sought to reform Regulation A, it
aimed to “democratize” crowdfunding by allowing average Americans
to participate in equity-based crowdfunding in addition to accredited
investors already allowed to participate.318 However, it appears that
Regulation A+ fell short of what Congress was hoping to accomplish.
For example, though the number of Regulation A+ filings increased
from 19 under Regulation A319 to 68 filings under Regulation A+,320 it
appears that there are more cost-effective alternatives to raising capital
in equity-based crowdfunding. This is because Regulation A+ should
only be used in unique circumstances where “an issuer may need to
offer securities to a wide range of buyers, without being restricted to
accredited investors, and the reasons for the offering are substantial
enough to make the disclosure cost, ongoing reporting and risk of liability worthwhile.”321 In lieu of the information presented in this article, it appears that Regulation A+ will be nothing but a “small-tent sideshow” in comparison to Rule 506 and Title III.322
A. Regulation D: Rule 506
In 1982, Congress promulgated Regulation D to “provide a unified
scheme for exempting certain capital offerings from registration requirements.”323 Congress’s purpose for creating Regulation D, much
like their intent for creating the JOBS Act, was to “simplify existing
rules and regulations to facilitate capital formation, particularly for
small businesses . . . .”324 Prior to the JOBS Act, there was only one
downfall to an issuer looking to utilize the private placement exemption: no general solicitation or advertisement was permitted.325 However, under Title II of the JOBS Act, Congress compelled the SEC to
318

Id.
GAO, SECURITIES REGULATION, supra note 87, at 2.
320 This data was derived by the author looking at all filings to the SEC under Form 1-A
and using Excel to deduce the number of individual filings from the time Regulation A+
took effect to February of 2016.
321 Robbins, supra note 71, at 6.
322 Id.
323 Scott Bauguess et al., Capital Raising in the U.S.: An Analysis of the Market for Unregistered Securities Offerings, 2009–2014, SEC. EXCH. COMM’N 8 (Oct. 2015),
https://www.sec.gov/dera/staff-papers/white-papers/unregistered-offering10-2015.pdf.
324 Id.
325 Small Buisness and the SEC, U.S. SECURITIES AND EXCHANGE COMMISSION (Oct. 10,
319
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eliminate the prohibition on general solicitation under Rule 506(c),
thereby eradicating the significant downfall that caused offerors to reconsider using this private placement exemption.326 Though there are
two other common types of exemptions under Regulation D, Rule 506
is the most commonly used exemption.327 For example, businesses
filed a Rule 506 exemption 78.6% of the time for offerings of $1 million or less, even though that is the offering size that Rule 504 was
enacted to cover.328 Additionally, 91.9% of Regulation D filings for
offerings between $1 million and $5 million were conducted under
Rule 506, while only 3.9% were conducted under Rule 505.329 The
reason that Rule 506(b), and potentially Rule 506(c), are the premier
choice for crowdfunding ventures is because of the low transaction
costs of complying with this private placement exemption.
Under amended Rule 506(c) offerings, there are seven main advantages to conducting a private placement offering over a Regulation
A+ and a Title III offering: there is no offering cap;330 a blue sky exemption;331 a SEC registration exemption;332 no required disclosures to
accredited investors;333 no continual reporting is required;334 immunity
from suit for negligent misrepresentation;335 and all types of companies
are permitted to partake in this type of exempted offering.336 The first
significant departure from all other types of registration exemptions
used for crowdfunding is that Rule 506(c) allows offerors to raise as
much capital as the business needs.337 This gives issuers the flexibility
to amass as much capital as possible in one offering, which can effectively lower the proportional cost of the offering versus the amount of
capital generated.
2013), https://www.sec.gov/info/smallbus/qasbsec.htm.
326 See JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
327 Sigar, supra note 13, at 503.
328 Id. Rule 504 was only used 14.3% of the time for these offerings. Id.
329 Id. The offering size of $1 million to $5 million is what Congress attempted to cover
under Rule 505. Id.
330 See generally 17 C.F.R. § 230.506.
331 National Securities Markets Improvement Act of 1996, Pub. L. No. 104–290, 110 Stat.
3416 (1996) [hereinafter NSMIA]. NSMIA preempted all state registration requirements
with regard to certain “covered securities,” as designated by Section 18 of the Securities
Act, including securities sold in exempt private offerings complying with Rule 506 of Regulation D. Id.
332 Id.
333 17 C.F.R. § 230.506(b)(1); Robbins, supra note 71, at 4.
334 See Robbins, supra note 71, at 3.
335 See Gustafson v. Alloyd Co., 513 U.S. 561 (1995).
336 See 17 C.F.R. § 230.501(a) (2013).
337 See 17 C.F.R. § 230.506(c) (2013).
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Another benefit of using a Rule 506(c) exemption is, unlike Tier
1 offerings under Regulation A+, the issuer is exempted from state blue
sky filing requirements.338 Upon a review of NSMIA and Rule 506,
issuers are only required to comply with notice filing339 for each state
where the “covered security” is being offered.340 Furthermore, Rule
506(c) states that only notice filing is required for the SEC.341 This
means that there is no requirement for the issuer to file or for federal or
state securities agencies to review the offering documents of the issuer.342
Yet another major departure from other registration exemptions
used for equity-based crowdfunding is that Rule 506(c) does not require disclosures to the investors.343 Under Rule 506(c), only accredited investors are allowed to participate in this type of offering.344 Because Rule 506(c) only permits the participation of accredited
investors, there is a presumption that these accredited investors are sophisticated345 and have enough capital withstand a loss.346 Although
allowing only accredited investors to participate in an offering runs
contrary to Congressional intent to democratize equity-based crowdfunding, it allows the issuer to keep the transaction costs associated
with the exemption low, thereby increasing the amount of capital a
company can raise. However, under the private placement exemption,
the SEC leaves it to issuers to “take reasonable steps to verify” whether
the investor is accredited.347
Moreover, coinciding with no specific disclosure requirements, an

338

NSMIA Pub. L. No. 104–290, 110 Stat. 3416.
Notice filing can be defined as a type of filing that is done by an SEC-registered financial advisor that includes certain types of information that the state and SEC can verify the
advisor’s expertise. See generally Notice Filing, INVESTOPEDIA, http://www.investopedia.com/terms/n/noticefiling.asp.
340 17 C.F.R. § 230.502(b)(1); NSMIA, supra note 331.
341 17 C.F.R. § 230.502(b)(1); NSMIA, supra note 331.
342 Robbins, supra note 71, at 2. “FINRA requires broker-dealers to file copies of certain
private placement offerings in which they participate, but these filings are only notice filings, and FINRA will not comment on or provide clearance for the offerings.” Id. (citing
FINRA Rule 5123).
343 17 C.F.R. § 230.506(c).
344 17 C.F.R. § 230.506(c)(2)(i).
345 17 C.F.R. § 230.506(b)(2)(ii). Rule 506 defines sophistication as “such knowledge and
experience in financial and business matters that he is capable of evaluating the merits and
risks of the prospective investment.” Id.
346 See 17 C.F.R. § 230.506(c)(2)(ii) (2013).
347 17 C.F.R. §230.506(c)(2)(ii).
339
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issuer utilizing Rule 506(c) also does not have any obligation to conduct annual or continual reporting.348 This further reduces the transaction costs compared to Regulation A+ and Title III exemptions and
makes Rule 506(c) even more enticing to potential offerors of covered
securities. Yet another benefit to a Rule 506(c) offering is that disappointed investors are unlikely to prevail under federal securities law
based on a theory of negligent misrepresentation.349 Because of a 1995
Supreme Court case, Gustafson v. Alloyd, a disappointed investor cannot sue for liability under Section 12(a)(2) of the Securities Act, which
leaves investors only the ability to sue for negligent misrepresentation
under Section 10(b) and Rule 10b-5 of the Securities Exchange Act.350
The difficulty for investors (and the benefit for issuers) is that the investor must attempt to prove that the issuer acted with scienter—”an
intent to deceive, manipulate, or defraud, or a high degree of recklessness suggesting an indifference to deceit.”351 Though there are still
state level claims that can be brought against the issuers for misrepresentations, it has been noted that “the practical effect of Gustafson has
been to make it much harder for lawsuits to be maintained by investors
in Rule 506 offerings.”352
The final benefit that Rule 506(c) provides issuers compared to
Regulation A+ and other registration exemptions is that both foreign
and domestic, as well as public and private companies may engage in
a Rule 506(c) offering.353 This allows for greater market diversification, and thus greater investor diversification which can lead to more
capital being raised for companies that are struggling with capital—
whether a start-up, a well-established company, public, or private. Additionally, after the JOBS Act was passed, Rule 506(c) became more
enticing to issuers of equity shares in an equity-based crowdfunding
offering because general solicitation is now permitted under the
amended rule.354 Overall, it appears the immense flexibility Rule
506(c) provides issuers is the reason it seems to prevail over all other
types of exemptions used for equity-based crowdfunding offerings.
Though Rule 506(c) appears to present a potential issuer with the
lowest transaction cost in proportion to the amount of capital raised,
Rule 506(c) still lurks in the shadows of Rule 506(b): the preserved
348

See Robbins, supra note 71, at 3; see generally 17 C.F.R. § 230.506(c)(2).
Gustafson v. Alloyd, 513 U.S. 561, 571 (1995).
350 Robbins, supra note 71, at 3.
351 Auto. Indus. Pension Tr. Fund v. Textron Inc., 682 F.3d 34, 39 (1st Cir. 2012).
352 Robbins, supra note 71, at 3.
353 See Robbins, supra note 71, at 3; see generally 17 C.F.R. § 230.506(c)(2).
354 17 C.F.R. §230.506(c) (2013); see also JOBS Act, Pub. L. No. 112–106, 126 Stat. 306
(2012).
349
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Rule 506 after the JOBS Act created the new Rule 506(c). There are
only limited differences between the two rules. First, Rule 506(b), does
not permit a general solicitation and advertisement of the security being
offered.355 However, there is a general caveat to the prohibition of general solicitation and advertisement under 506(b), whereby general solicitation and advertisement is allowed if there is a prior or preexisting
relationship between the offeror and offeree.356 The second difference
between the two types of Rule 506 private placement exemptions is
that Rule 506(b) allows for the participation of up to 35 unaccredited
investors.357 These unaccredited investors must meet the sophistication
standards set forth by Rule 502 which defines a sophisticated investor
as someone who “has such knowledge and experience in financial and
business matters that he is capable of evaluating the merits and risks of
the prospective investment . . . .”358
The third and final difference between the two exemptions within
Rule 506 is that Rule 506(b) requires, depending on the involvement of
unaccredited investors, varying types of information to be provided to
the investors.359 If only accredited investors partake in the Rule 506(b)
offering, the issuer is not required to provide any specific information
to investors, but should comply so as not to avail themselves of the
antifraud provisions of the rule.360 However, if unaccredited investors
are also involved in the offering, there are various amounts of information that must be provided on the offering size.361 These reporting
requirements can vary from reporting a biannual audited balance
sheet362 to a full financial statement if the issuer files under the Securities Exchange Act of 1934.363 Furthermore, if there is a mix of accredited and unaccredited investors, the issuer must also make available to
355

17 C.F.R. § 230.502(c).
See Johnston v. Bumba, 764 F. Supp. 1263, 1276 (N.D. Ill. 1991), aff’d 983 F.2d 1072
(1992) (finding for general solicitation because the defendant did not have any prior relationship with investors); Black Diamond Fund, LLLP v. Joseph, 211 P.3d 727, 732–33
(Colo. App. 2009) (there was no preexisting relationship between the investors and the
offeror).
357 17 C.F.R. § 230.502(b)(2)(i).
358 17 C.F.R. § 230.506(b)(2)(ii).
359 See 17 C.F.R. § 230.502(b)(2)(B).
360 See 17 C.F.R. § 230.502(b)(1).
361 17 C.F.R. § 230.502(b)(2)(i)(B)(1)(3).
362 17 C.F.R. § 230.502(b)(2)(i)(B)(1). For offerings up to $2 million and by incorporation,
Rule 506(b) states that for small companies, an audited balance sheet bi-annually is required. 17 C.F.R. § 210.8-02.
363 17 C.F.R. § 230.502(b)(2)(i)(B)(3). For offerings that exceed $7.5 million, Rule 506(b)
prescribes a financial statement that is required by companies who are filing for a registered
security. Id.
356
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the unaccredited investors all information that it provides to the accredited investors.364
Despite the costs associated with the involvement of unaccredited
investors, data collected by the SEC from 2009 to 2014 shows that Rule
506(b) (pre-JOBS Act Rule 506) is still the most prevalent exemption
for raising capital.365 From the time Rule 506(c) was enacted to December 31, 2014, there were only 2,117 Rule 506(c) offerings raising
only $24.4 billion.366 However, during the same period, there were
24,500 Rule 506(b) offerings raising $821.3 billion.367 Though
dwarfed by Rule 506(b) exemptions, Rule 506(c) was used more often
than Rule 505, which shows that Rule 506(c) is the most cost effective
when looking at the costs associated with the offerings in comparison
to the amount raised.368
The SEC notes that there are three reasons that Rule 506(c) has
not garnered much attention and use. First, issuers who have prior relationships or ongoing relationships with investors may not need the
flexibility to ascertain new methods of financing.369 The second reason
is that there is still some uncertainty over what constitutes general solicitation, because the law has not fully developed due to the novelty of
Rule 506(c).370 However, the Director of the Division of Corporate
Finance has stated that the definitions of “general solicitation” and “advertisement” has not changed since Rule 506’s inception in 1982.371
The final reason the SEC provides for Rule 506(c) not catching on as
quickly as hoped is concerns about adding to the burden of the appropriate levels of self-verification that is required to determine if someone
is an accredited investor.372

364

17 C.F.R. § 230.502(b)(1).
Bauguess, supra note 323, at 13.
366 Id. Rule 506(c) filings, on a relative basis, accounted for only 2.1% of the reported
capital raised under Rule 506 since its enactment. Id.
367
Id.
368 Id. at 15.
369 Bauguess, supra note 323, at 13.
370 Id.
371 See Keith F. Higgins, Director, Sec. Exch. Comm’n., Keynote Address at the 2014 Angel Capital Association Summit (Mar. 28, 2014), https://www.sec.gov/News/Speech/Detail/Speech/1370541320533. “The truth of the matter is that the recent rulemaking has not
changed any notions of what constitutes a general solicitation. The analysis for determining whether a specific communication or activity constitutes a general solicitation for an
offer or sale of securities under Rule 506 remains the same as when the rule was first
adopted in 1982, with the particular facts and circumstances surrounding the communication or activity determining the final answer.” Id.
372 Bauguess, supra note 323, at 13.
365

12-BOREK FINAL.DOCX (DO NOT DELETE)

186

CUMBERLAND LAW REVIEW

1/18/2017 9:50 PM

[Vol. 47:1

B. Title III of the JOBS Act: Regulation Crowdfunding
Congress sought to democratize equity-based crowdfunding, by
drafting Title III as the crown jewel of equity-based crowdfunding.373
Title III of the JOBS Act, referred to as the CROWDFUND Act,
amended Section 4 of the Securities Act by stating that the provisions
of Section 77d of the Securities Act do not apply to certain registration
requirements set forth by Section 5 of the Securities Act for certain
crowdfunding transactions.374 The main provision of Title III includes:
a $1 million investment cap per 12 months;375 the ability for accredited
and unaccredited investors to participate in the offering;376 general solicitation and advertisement;377 state blue sky law exemption;378 presale disclosures to the SEC;379 annual reporting requirements;380 a requirement to conduct offerings through a broker-dealer or funding portal;381 and liability for negligent misrepresentations.382
Title III has some similarities imported from Rule 506 that keep
the transaction costs lower than a Regulation A+ offering. For example, there is an allowance for general solicitation of the securities383 and
an exemption for covered securities from state blue sky laws.384 Yet,
the differences between Rule 506(c) and Title III are what generate the
higher transaction costs for issuers. Compared to Rule 506(c), Title III
has six significant differences: a maximum offering cap;385 the ability

373

See JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
Crowdfunding, Exchange Act Release No. 339470, 2013 WL 5770346, *3 (Oct. 23,
2013) (proposed rules).
375 15 U.S.C. § 77d(a)(6)(A); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 315
(2012).
376 15 U.S.C. § 77d(a)(6)(B); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 315
(2012).
377 See JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
378 See NSMIA, Pub. L. No. 104–290, 110 Stat. 3416.
379 15 U.S.C. § 77d-1(b)(1)(D); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 317
(2012).
380 15 U.S.C. § 77d-1(b)(4).
381 15 U.S.C. § 77d(a); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 315 (2012).
382 15 U.S.C. § 77d-1(c)(1)(A), (B); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306,
317 (2012).
383 See generally JOBS Act, Pub. L. No. 112–106, 126 Stat. 306 (2012).
384 See NSMIA, Pub. L. No. 104–290, 110 Stat. 3416.
385 15 U.S.C. § 77d(a)(6)(A); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 315
(2012).
374
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for unaccredited investors to participate in the offering and subsequently an investment cap per investor;386 substantial pre-sale information reported to the SEC;387 audited financial statements depending
on the size of the offering;388 moderate continual reporting requirements;389 and liability for negligent misstatements or omissions in an
action for rescission.390
Title III has made great strides in modernizing equity-based
crowdfunding; however, it has not gone far enough. One of the first
differences in comparison to Rule 506(c) is that there is a relatively low
offering cap per offering. The JOBS Act limited Title III to a $1 million
offering cap per 12 months, which is significantly lower than that of a
Regulation A+ offering.391 This means that there will be a proportionally higher transaction cost per dollar for small businesses than per offering under Rule 506(c). Additionally, Title III allows unaccredited
investors to participate in an offering, but puts a considerable investment limit on both accredited and unaccredited investors.392 Furthermore, substantial pre-sale information needs to be filed with the
SEC.393 Depending on the size of the offering, the issuer must report
to the SEC information ranging from the issuer’s most recently filed
income tax returns and financial statements to audited financial statements.394 The final difference between Title III and Rule 506(c) is the
continual reporting requirement. The JOBS Act mandates that the issuer “not less than annually, file with the Commission and provide to
investors reports of the results of operations and financial statements of
the issuer . . . .”395
386

15 U.S.C. § 77d(a)(6)(B); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 315
(2012).
387 15 U.S.C. § 77d-1(b)(1)(D); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 317
(2012).
388 15 U.S.C. § 77d-1(b)(1)(D)(iii).
389 15 U.S.C. § 77d-1(b)(4).
390 15 U.S.C. § 77d-1(c)(1)(A), (B); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306,
318 (2012).
391 See 15 U.S.C. § 77d(a)(6)(A).
392 See 15 U.S.C. § 77d(a)(6)(B)(i), (ii). The JOBS Act mandated that a person can either
invest the greater of $2,000 or 5% of their annual income or net worth if they make less
than $100,000 or 10% of their annual income or net worth not to exceed a maximum aggregate amount sold of $100,000, if either annual income or net worth is equal to or greater
than $100,000. Id.
393 15 U.S.C. § 77d-1(b)(1)(D); see JOBS Act, Pub. L. No. 112–106, 126 Stat. 306, 317
(2012).
394 15 U.S.C. § 77d-1(b)(1)(D)(i)(I), (II); see JOBS Act, Pub. L. No. 112–106, 126 Stat.
306, 317 (2012). The smallest amount of information that is required to be reported is for
offerings of $100,000 or less. 15 U.S.C. §§ 77d-1(b)(1)(D)(i)(I), (II).
395 15 U.S.C. § 77d-1(b)(4).
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Compliance with the disclosure requirements, in conjunction with
the low offering cap, is likely to produce the most significant cost on a
Title III exemption. The SEC estimates that an issuer utilizing the Title
III exemption will expense $6,000 on fees for nonfinancial compliance.396 This cost estimation is a static figure, regardless of the size of
the offering and relies on the assumption that the issuer would perform
75% of the work.397 Furthermore, some commentators have noted that
“a company hoping to raise $100,000 could end up paying more for
capital than it would by borrowing money with a credit card.”398 In
addition, the SEC also estimates that the cost of third party intermediaries will vary from 5% to 15% of the offering.399 As previously stated,
the SEC also estimates costs of semi-annual compliance to be between
$4,000 for an offering of $50,000 and $32,700 for an offering of
$750,000.400 Because of the significant costs incurred in connection
with compliance which arise from the ability to participate—but not
necessarily actual participation of—unaccredited investors, it does not
make economic sense to conduct a Title III offering over other Regulation D offerings.
VI. CONCLUSION
From the time that Regulation A+ was announced under Title IV
of the JOBS Act, there was excitement in the business media about how
this reinvented exemption could be the tool to demolish the wall between the small businesses and traditional methods of financing.401
The mainstay of Regulation A+ that everyone, the media and practitioners alike, had their eyes on was the allowance for an unlimited number of unaccredited investors to participate in the offering.402 Those
watching hoped that the democratization of crowdfunding would help
ease the woes of the small businesses and their inability to close the

396

Crowdfunding, Exchange Act Release No. 339470, 3470741 (Nov. 5, 2013) (proposed
rules).
397 Id.
398 Robb Mandelbaum, What the Proposed Crowdfunding Rules Could Cost Business,
N.Y. TIMES BLOG (Nov. 14, 2013, 7:00 PM), http://boss.blogs.nytimes.com/2013/11/14/what-the-proposed-crowdfunding-rules-could-cost-businesses/?_r=0.
399 Crowdfunding, supra note 374, at 175.
400 Thomas, supra note 235.
401 See Kevin Harrington, New JOBS Act Regulation A+ Will Be A Game Changer, FORBES
(May, 22, 2015, 1:07 PM), http://www.forbes.com/sites/kevinharrington/2015/05/22/newjobs-act-regulation-a-will-be-a-game-changer/#60e50ed110c4.
402 17 C.F.R. § 230.251(d)(2)(i)(C).
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capital funding gap.403 Yet, after a thorough examination of Regulation
A+, it appears that Regulation A+ is not exceeding or even meeting
expectations. However, future changes implemented by Congress and
the SEC could allow Regulation A+ to become more effective than
Rule 506(c).
The most significant change that Congress and the SEC should
consider to make Regulation A+ more effective is to eliminate the participation of unaccredited investors in offerings. A primary reason for
the substantial reporting requirements under Tier 2 of Regulation A+,
Title III, and 506(b) exemptions is due to the fact that unaccredited investors may participate in these offerings. According to the SEC, in
2014, 301,000 investors participated in Regulation D offerings, but approximately only 10% of these offerings included unaccredited investors.404 Though this number may be skewed because of the inclusion
of Rule 506(c), which does not allow for the participation of unaccredited investors, it shows that unaccredited investors have a marginal effect in the amount of participation and capital contribution to these offerings. Furthermore, because of the participation of unaccredited
investors, there is a high risk for fraud, and the SEC attempts to deter
this risk of fraudulent activity by requiring substantial initial and ongoing reporting requirements.
Because of the high transaction costs that are required to accommodate unaccredited investors, it would be judicious of Congress and
SEC to eliminate the ability for unaccredited investors to participate in
Tier 2 offerings. This would effectively eliminate the need for pre-sale
information, audited financial statements, and continual reporting after
the initial offering. Because most transaction costs are incurred to comply with the SEC’ attempt at protecting the unsophisticated, unaccredited investors, it would cut the transaction costs drastically by allowing
only accredited investors to participate in the offerings. This would
have the effect of making Regulation A+ more attractive to potential
issuers, thereby giving small businesses an alternate exemption to
Rules 506(b) and (c). Maybe then Regulation A+ would transition
from a “small-tent sideshow”405 to a viable contender to Rules 506(b)
and (c). However, until the SEC takes action to reduce the costs of
registering and reporting under Regulation A+, Rule 506(b) and potentially Rule 506(c) will likely continue to be the most flexible and most
used exemption for small businesses seeking to raise additional capital
to close the funding gap.
403
404
405

Harrington, supra note 401.
Bauguess, supra note 323, at 2.
Robbins, supra note 71.
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CLEAR WATERS AHEAD? THE CLEAN WATER RULE
ATTEMPTS TO BRING CLARITY TO THE SCOPE OF THE
CLEAN WATER ACT.
KAYLA A. CURRIE

INTRODUCTION
Clean water is a critical component to a healthy society and a thriving economy. 1 In order to maintain clean water the streams and wetlands from which rivers, lakes, bays, and coastal waters begin must be
protected. 2 Over the last seventy years, the federal government has
proposed a variety of water protection statutes ultimately leading to the
enactment of the Clean Water Act of 1972 (CWA). 3 Although the
CWA’s jurisdiction has been well defined as it relates to navigable waters, there has been confusion in determining which streams and wetlands are subject to the Act’s jurisdictional reach. 4 The Environmental
Protection Agency (EPA) and the United States Army Corps of Engineers (Corps) recently issued the final version of the Clean Water Rule
to resolve this confusion. 5 Under the Clean Water Rule, the phrase
“waters of the United States” is redefined to include streams and wetlands that significantly impact “downstream water quality and form the

1 ENVTL.
PROT. AGENCY, FACT SHEET: CLEAN WATER RULE (2015),
https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf.
2 Id.
3 See 33 U.S.C. § 1342 (2012); Jacob Creuder, Amazing Grace or Sad Disgrace: Can the
Clean Water Act Evolve to Provide Stronger Protection in the Wake of Natural Disasters?,
14 U. BALT. J. ENVTL. L. 101, 103-06 (2007).
4 William Andreen, “Waters of the United States” – Myths and Facts, CPR BLOG (May
1, 2014), http://www.progressivereform.org/CPRBlog.cfm?idBlog=B992BD05-0EA11C89-A6FF9D9EE9E6628B. According to the Clean Water Act (CWA), the Environmental Protection Agency (EPA) is responsible for permits initiated under section 402, and the
Army Corps of Engineers (Corps) is responsible for permits administered under section
404. See 33 U.S.C. §§ 1311, 1344 (2012). The waters subject to such permits must be
“navigable waters” for the EPA and the Corps to have jurisdiction over them. Id. § 1344.).
Under the CWA, “navigable waters” are defined as “waters of the United States.” 33 U.S.C.
§ 1362(7) (2012).
5 33 U.S.C. § 1362(7) (2012).
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foundation of our nation’s water resources.” 6
Since the Clean Water Rule became effective on August 28,
2015, 7 there have been attempts to void the Rule through both legislative and judicial proceedings. 8 Most of the opposition to the Rule has
come from farmers and ranchers who have launched a campaign
through the American Farm Bureau 9 to “ditch the rule.” 10 Litigation
against the Rule continues to push through the judicial system. Consequently, on October 9, 2015, the United States Court of Appeals for the
Sixth Circuit granted a nationwide stay of the Rule. 11 Although the
circuit courts claim to find some merit behind the challenges to the
Rule, 12 challenges in the United States Congress have failed. 13 President Obama used his veto power to override attempts by both chambers
of Congress to void the rule. 14 In asserting his veto power President
Obama stated, “[w]e must protect the waters that are vital for the health
of our communities and the success of our businesses, agriculture, and
energy development.” 15 It is only a matter of time until challenges to
the Rule make it to the Supreme Court of the United States. At that
point we will know for certain whether our nation’s vital water resources will be protected.

6

ENVTL. PROT. AGENCY, supra note 1.
Clean Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 37054-01
(June 29, 2015) (to be codified at 40 C.F.R. pts. 110, 112, 116).
8 See Deana M. Bennett & Joan E. Drake, The Clean Water Rule: Troubled Waters Ahead
for the EPA and Corps, LEXOLOGY (Nov. 13, 2015), http://www.lexology.com/library/detail.aspx?g=74b95e1d-38f2-4310-8300-273c14b71cdd; Devin Henry, House to Take up
Bill Blocking EPA Water Rule, THE HILL (Jan. 7, 2016, 2:10 PM), http://thehill.com/policy/energy-environment/265090-house-set-to-consider-bill-blocking-epa-water-rule.
9 Natasha Geiling, A Controversial EPA Rule is Pitting Small Farmers Against Big Agribusiness, THINK PROGRESS (last visited Jan. 14, 2016), http://thinkprogress.org/climate/2016/01/14/3738100/farmers-support-clean-water-rule/ (The president of the American Farm Bureau called the Clean Water Rule “one of the worst examples of
overregulation” and has promised to fight the Rule in the courts and before Congress.). Id.
10 For more information on the campaign against the Clean Water Rule See It’s Time to
Ditch the Rule, DITCH THE RULE, http://ditchtherule.fb.org.
11 In re E.P.A., 803 F.3d 804, 808–09 (6th Cir. 2015).
12 Id. at 807. In issuing the stay of the Rule, Circuit Judge McKeague wrote, “we conclude
that petitioners have demonstrated a substantial possibility of success on the merits of their
claims.” Id.
13 See Gregory Korte, Obama Vetoes Attempt to Kill Clean Water Rule, USA TODAY (Jan.
19, 2016, 8:48 P.M.), http://www.usatoday.com/story/news/politics/2016/01/19/obamavetoes-attempt-kill-clean-water-rule/79033958/.
14 Id.
15 OFFICE OF THE PRESS SECRETARY, VETO MESSAGE FROM THE PRESIDENT—S.J. 22 (Jan.
19, 2016), https://www.whitehouse.gov/the-press-office/2016/01/19/president-obama-vetoes-sj-22.
7
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IMPACT OF WETLANDS AND STREAMS ON THE ECOSYSTEM
Wetlands and isolated streams are vital bodies of water that have
been neglected for years prior to the Clean Water Rule. 16 Wetlands in
particular were historically perceived as ugly, evil places that should
be filled. 17 Yet, today it is well established in the scientific community
that wetlands play a vital role in the preservation of the aquatic ecosystem. 18 “Among other things, wetlands filter out pollutants and purify
and recharge groundwater, provide protection against storm surges in
coastal areas, provide erosion protection, reduce flood damage, provide
fish and wildlife habitat, and even mitigate global warming.” 19 Despite
the immense value of wetlands, they are being lost at an alarming rate.20
In a study sponsored by the National Oceanic and Atmospheric Administration, National Marine Fisheries Service, and U.S. Department of
Interior, scientists determined that between 1998 and 2004 about
361,000 acres of wetlands were lost. 21 Although some of the loss was
attributable to massive storm surges, human development was also a
major factor. 22 Given the continued stark decline in wetland acres, it
is important that actions be taken to limit the adverse effects that human
development has on the nation’s wetlands. 23
To date, the single most vital federal provision protecting our
dwindling wetland resources is section 404 of the Clean Water Act.24
16 Bob Wendelgass, Great News for Our Water!, CLEAN WATER ACTION (May 27, 2015),
http://www.cleanwateraction.org/2015/05/27/great-news-our-water.
17 See Steven L. Dickerson, The Evolving Federal Wetland Program, 44 SW. L.J. 1473,
1474 (1991) (“Wetlands have historically been regarded as wastelands, fit only for breeding
mosquitoes, files, and snakes.”); John Webster Kilborn, Purchaser Liability for the Restoration of Illegally Filled Wetlands Under 404 of the Clean Water Act, 18 B.C. ENVTL. AFF.
REV. 319 (1991).
18 Joseph G. Theis, Wetlands Loss and Agriculture: The Failed Federal Regulation of
Farming Activities Under Section 404 of the Clean Water Act, 9 PACE ENVTL. L. REV. 1, 2
(1991).
19 Robert L. Glicksman & Matthew R. Batzel, Science, Politics, Law, and the Arc of the
Clean Water Act: The Role of Assumptions in the Adoption of a Pollution Control Landmark, 32 WASH. U. J.L. & POL’Y 99, 117 (2010).
20 Theis, supra note 18, at 1–2.
21 Susan-Marie Stedman & Thomas E. Dahl, Status and Trends of Wetlands: Coastal Watersheds of the Eastern United States 1998 to 2004, NAT’L OCEANIC & ATMOSPHERIC
ADMIN., NAT’L MARINE FISHERIES SERV., U.S. DEP’T OF INTERIOR, FISH & WILDLIFE SERV.
1, 16 (2008), http://www.habitat.noaa.gov/pdf/pub_wetlands_status_trends.pdf.
22 Darryl Fears, Study says U.S. can’t Keep Up with Loss of Wetlands, WASH. POST (Dec.
8, 2013), https://www.washingtonpost.com/national/health-science/study-says-us-cantkeep-up-with-loss-of-wetlands/2013/12/08/c4801be8-5d2e-11e3-95c213623eb2b0e1_story.html.
23 Id.
24 Theis, supra note 18, at 1.
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Under section 404 the Corps has the authority to “issue permits, after
notice and opportunity for public hearings for the discharge of dredged
or fill material into the navigable waters at specified disposal sites.” 25
Yet, federal regulation of wetlands under section 404 has been controversial. 26 While defenders see section 404’s permit program as the
most effective means of preserving wetlands, critics view the program
as an unprecedented federal restriction on land use. 27 This controversy
is ultimately the result of continued confusion over which waters and
activities are subject to section 404’s regulations. 28 To gain a better
understanding of this confusion it is beneficial to consider the evolution
of water regulation in the United States and the public policy concerns
that accompanied each stage of that evolution.
EVOLUTION OF WATER REGULATION IN THE UNITED STATES
As previously discussed, wetlands were not historically perceived
to be of any particular value. 29 In fact, early Congressional land policies encouraged the destruction of wetlands through draining and filling processes. 30 Initially, the concern of the federal government was
the preservation of commerce and nothing more. 31 However, in the
mid-twentieth century the future of the nation’s natural resources became a matter of significant public concern. 32 From the late 1950s to
the mid-1970s, Congress sought to encourage conservation and efficient use of the nation’s natural resources through the enactment of
various broad resource management statutes. 33 The nation’s waters
were among the natural resources that Congress sought to protect. 34 As
a result, the federal statutes addressing water management underwent
a transformation from promoting commerce to protecting the United
25

33 U.S.C. § 1344(a) (2012).
Michael C. Blumm & D. Bernard Zaleha, Federal Wetlands Protection Under the Clean
Water Act: Regulatory Ambivalence, Intergovernmental Tension, and a Call for Reform,
60 U. COLO. L. REV. 695, 698 (1989).
27 Id. See also Theis, supra, note 18, at 1–2 (evaluating the agricultural industry’s opposition to section 404’s regulation of wetlands).
28 Blumm & Zaleha, supra note 26, at 713.
29 Sam Kalen, Commerce to Conservation: The Call for a National Water Policy and the
Evolution of Federal Jurisdiction Over Wetlands, 69 N.D. L. REV. 873, 877 (1993).
30 Id. (citing PAUL W. GATES, HISTORY OF PUBLIC LAND LAW DEVELOPMENT 321–30
(photo. reprint 1978) (1968); BENJAMIN HORACE HIBBARD, A HISTORY OF THE PUBLIC LAND
POLICIES 269–88 (U. Wis. Press ed. 1965)).
31 See generally ROBERT L. GLICKSMAN ET AL., ENVIRONMENTAL PROTECTION: LAW AND
POLICY 608 (7th ed. 2015).
32 Kalen, supra note 29, at 877.
33 Id. at 877–78.
34 Id. at 878.
26
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States’ waterways against pollution. 35
In protecting United States’ waterways from pollution, the federal
government moved through three stages: (1) post hoc federal actions;
(2) water use zoning; and (3) technology-based standards on effluent
discharges. 36 During the first stage, the federal government attempted
to protect traditional interest in interstate commerce by preserving navigation through post hoc actions against those who discarded substances into navigable waters. 37 At the center of these actions was a
statute that remains relevant today: the Rivers and Harbors Act of
1899. 38
Attempts to Control the Introduction of Materials and Structures to
Navigable Waters: The Rivers and Harbors Act of 1899
Congress began to regulate navigable waters with the passage of
the Rivers and Harbors Act of 1899. 39 Congress delegated the power
to enforce the provisions of the 1899 Act to the Corps. 40 The two most
relevant provisions of the Act are sections 403 and 407. 41 Section 403
establishes that it is not “lawful to excavate or fill, or in any manner to
alter or modify the course, location, condition, or capacity of, any port,
roadstead, haven, harbor, canal, lake, harbor or refuge, or [e]nclosure
within the limits of any breakwater, or of the channel of any navigable
water of the United States . . . .” 42 Under section 407, often referred to
as the Refuse Act, it is “unlawful for any person or corporation to
throw, discharge, or deposit any refuse matter of any kind . . . into the
navigable waters of the United States . . . without a permit, or in violation of a permit.” 43 These particular provisions were primarily concerned with protecting navigability; thus, the Corps’ initial role in pollution control was limited to special problems with waters that were

35

Id. at 879.
ROBERT L. GLICKSMAN ET AL., ENVIRONMENTAL PROTECTION: LAW AND POLICY 608
(7th ed. 2015).
37 C. Peter Goplerud, III, Water Pollution Law: Milestones from the Past and Anticipation
of the Future, 10 NAT. RES. & ENV’T. 7 (1995).
38 33 U.S.C. §§ 401–67 (2012). In particular, section 403 of the River and Harbors Act
of 1899 addresses obstructions, and section 407 addresses discharges. See 33 U.S.C. §§
403, 407 (2012).
39 33 U.S.C. § 403 (2012).
40 Id.
41 See 33 U.S.C. §§ 403, 407 (2012).
42 33 U.S.C. § 403 (2012).
43 Andrew Franz, Crimes Against Water: The Rivers and Harbors Act of 1899, 23 TUL.
ENVTL. L.J. 255, 255–56 (2010) (citing 33 U.S.C. § 407 (2012)) (stating that permits are
under the Corps’ discretion).
36
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navigable in fact. 44
The Corps’ ability to regulate navigable waters is derived from the
federal government’s commerce power. 45 During the antebellum era,
the Supreme Court of the United States interpreted the Commerce
Clause of the Constitution to have a broad scope. 46 In the landmark
case, Gibbons v. Ogden, the Supreme Court of the United States found
that the word “commerce” included navigation. 47 The Gibbons Court
asserted, “[t]he mind can scarcely conceive a system for regulating
commerce between nations, which shall exclude all laws concerning
navigation . . . .” 48 Following the Gibbons decision, the Court further
refined jurisdiction and the definition of “navigable waters of the
United States” in The Daniel Ball case. 49
In The Daniel Ball, the Supreme Court was faced with the issue of
whether a vessel traveling on the Grand River between the cities of
Grand Rapids and Grand Haven required inspection or licensing under
the laws of the United States. 50 The defendants argued that such inspection and licensing were not required because the Grand River was
not navigable, thereby not subject to the federal government’s jurisdiction. 51 In response to the defendants’ argument, the Court articulated
a test for determining which waters are navigable and subject to federal
laws:
[Rivers] are navigable in fact when they are used, or are susceptible of
being used, in their ordinary condition, as highways for commerce,
over which trade and travel are or may be conducted in the customary
modes of trade and travel on water. And they constitute navigable waters of the United States within the meaning of the acts of Congress, in
44 William L. Andreen, The Evolution of Water Pollution Control in the United States—
State, Local, and Federal Efforts, 1789-1972: Part II, 22 STAN. ENVTL. L.J. 215, 220–22
(2003).
45 U.S. CONST. art. I, § 8, cl. 3. It is important to realize the distinct differences between
sections 404 and 402 of the Clean Water Act. Under section 404 of the Clean Water Act,
which we focus on in this article, the Corps was given the power to regulate wetlands and
implicitly protect them from dredge and fill directly from the Commerce Clause. However,
section 402 of the Clean Water Act protection derives from the classic definition of “navigable waters” embodied in the River and Harbors Act of 1899. Due to these stark differences, it is arguable that different interpretations of the general term “Waters of the United
States” are necessary. Id.
46 ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 251 (5th ed.
2015).
47 Gibbons v. Ogden, 22 U.S. (1. Wheat) 1, 72 (1824).
48 Id.
49 The Daniel Ball, 77 U.S. (1 Wall.) 557 (1870), superseded by statute, 33 U.S.C. §
1362(7) (2012), as recognized in Rapanos v. United States, 547 U.S. 715 (2006).
50 Id. at 558.
51 Id. at 559.
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contradistinction from the navigable waters of the States, when they
form in their ordinary condition by themselves, or by uniting with other
waters, a continued highway over which commerce is or may be carried on with other States or foreign countries in the customary modes
in which such commerce is conducted by water. 52

Because the evidence showed that the Grand River was capable of
supporting steamboat traffic, the Court found it to be navigable, and
therefore subject to federal laws. 53
After The Daniel Ball, federal courts continued to expand and refine the scope of federal jurisdiction over navigable waters. One Supreme Court decision that forever changed the course of navigability
was United States v. Appalachian Electric Power Co. 54 At issue in
Appalachian Electric Power Co. was the construction of a dam on a
section of the New River in Virginia. 55 The defendants argued that
New River was not navigable in its “natural condition” at the location
where the dam was placed, and therefore not subject to federal protection under the Rivers and Harbors Act of 1899. 56 However, the Court
rejected this argument and expanded the definition of “navigable waters of the United States.” 57 The Court held that “‘[e]ven absence of
use over long periods of years, because of changed conditions . . . does
not affect the navigability of rivers in the constitutional sense.’” 58 With
respect to use in the future, the Court stated: “‘In determining the navigable character of [a river] it is proper to consider the feasibility of
interstate use after reasonable improvements which might be made[,]’
and ‘[i]t [is not] necessary that the improvements should be actually
completed or even authorized.’” 59 Additionally, the Appalachian Electric Power Co. Court broadened the federal government’s commerce
power, 60 and found that “[n]avigability . . . is but a part of this

52

Id. at 563.
John F. Baughman, Balancing Commerce, History, and Geography: Defining the Navigable Waters of the United States, 90 MICH. L. REV. 1028, 1038 (1992).
54
United States v. Appalachian Elec. Power Co., 311 U.S. 377 (1940).
55 Id. at 398.
56 See id. at 402–03. The construction of a dam on any navigable water of the United
States without the consent of Congress is unlawful under Sections 9 and 10 of the Rivers
and Harbors Act of 1899. 33 U.S.C. §§ 401, 403 (2012).
57 Appalachian Elec. Power Co., 311 U.S. at 409–10.
58 Jeremy Ward, If it’s Worth a Dam, it’s “Navigable Waters”: A Proposed Revision of
Section 3(8) of the FPA Derived from Decisions Followed in FPL Energy Main Hydro LLC
v. FERC, 26 Energy L.J. 179, 184 (2005) (quoting Appalachian Elec. Power Co., 311 U.S.
at 409–10).
59 Ward, supra note 58 (quoting Appalachian Elec. Power Co., 311 U.S. at 408–409).
60 U.S. CONST. art. 1, § 8, cl. 3 (“The Congress shall have power . . . to regulate Commerce . . . among the several States.”).
53
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whole.” 61 In broadening the limits of the federal government’s commerce power, the Court reasoned, “[t]he plenary federal power over
commerce must be able to develop with the needs of that commerce . . . .” 62 Subsequent Supreme Court jurisprudence reflects that
Congress may exercise its commerce power over waters for reasons
unrelated to navigation; nevertheless, the Court restricted Congressional authority to waters classified as “navigable.” 63
Congress was hopeful that the Rivers and Harbors Act of 1899
would help prevent pollution in the waters of the United States. 64 However, application of the 1899 Act, as seen in Supreme Court cases following its passage, remained restricted to navigable waters or waters
capable of becoming navigable. 65 It was not until 1948 and the passage
of the Federal Water Pollution Act that Congress asserted significant
control over water pollution. 66
Congressional Shift to Addressing Water Pollution
In 1948, the federal government attempted to expand its role in
combating water pollution with the Federal Water Pollution Control
Act. 67 Although the majority of authority for controlling water pollution remained with the states under the 1948 Act, the federal government retained jurisdiction over those waters that were interstate in nature. 68 Additionally, the 1948 Act provided that the Surgeon General
was authorized to “conduct investigations; make grants to state and local agencies for research; make loans for construction of treatment
works; and declare interstate pollution a public nuisance, although the
necessary investigation to determine if a nuisance in fact existed could
not begin unless the local agency authorized it.” 69
Essentially, the Federal Water Pollution Control Act of 1948 only

61

Appalachian Elec. Power Co., 311 U.S. at 426.
Id. at 409.
63 Baughman, supra note 53, at 1040.
64 See ROBERT L. GLICKSMAN ET AL., ENVIRONMENTAL PROTECTION: LAW AND POLICY 608
(Erwin Chemerinsky et al. eds., 7th ed. 2015).
65 See Appalachian Elec. Power Co., 311 U.S. at 406–10.
66 GLICKSMAN, supra note 64, at 609 (“Until 1948, the federal government’s role in pollution control was limited to special problems, such as refuse discharge into navigable waters and oil spills. The Federal Water Pollution Control Act of 1948 expanded the federal
government’s role.”).
67 Federal Water Pollution Control Act of 1948, ch. 758, 62 Stat. 1155 (codified as
amended in scattered sections of 33 U.S.C. (2012)).
68 See generally GLICKSMAN ET AL, supra note 64, at 609 .
69 Id.
62

13-CURRIE FINAL.DOCX (DO NOT DELETE)

2016]

1/18/2017 9:58 PM

CLEAR WATERS AHEAD?

199

positioned the federal government to “encourage” water pollution control at the state level. 70 Under the Act, the federal government still had
no authority to establish water quality standards, limit discharges, or
engage in enforcement actions for intrastate waters. 71 Congress attempted to strengthen the 1948 Act through amendments in 1956 72, but
the amendments had little affect on the Act’s enforcement powers. 73
Despite the initial delay, federal regulation gained momentum in
1959 after the National Conference on Water Pollution. 74 At the conference the Assistant Surgeon General offered three major war related
influences that aggravated the pollution situation:
There was a fantastically increased tempo in the transition to metropolitan and industrial development—the formation of gigantic metropolitan complexes extending hundreds of miles generally following
major watercourses. Industries go where there is water and populations
build up where there is industry.
There was practically no construction of municipal or industrial waste
treatment works over the period 1940 to 1947. Men and materials were
needed for the war effort.
The avalanche of technological progress brought with it a whole array
of new-type contaminants, such as synthetic chemicals and radioactive
wastes. Production and use of such materials continue upward at substantial rates. 75

Around the same time that these pollution influences were being
recognized, northern states began expressing concerns that southern
and western states were not doing enough to protect their waters. 76
Northern states believed that federal regulation was necessary to prevent the southern and western states from keeping their water standards
low to lure industry. 77 Similarly, big firms within industries sought
70

Gregory L. Poe, The Evolution of Federal Water Pollution Control Policies, DEPT. OF
AGRIC., RES., AND MANAGERIAL ECON, 4 (Feb. 1995), http://publications.dyson.cornell.edu/outreach/extensionpdf/1995/Cornell_AEM_eb9506.pdf.
71 Id.
72 Water Pollution Control Act Amendments of 1956, Pub. L. No. 660–518, 62 Stat. 1155,
https://www.gpo.gov/fdsys/pkg/STATUTE-70/pdf/STATUTE-70-Pg498.pdf.
73 Robert L. Glicksman & Matthew R. Batzel, Science, Politics, Law, and the Arc of the
Clean Water Act: The Role of Assumptions in the Adoption of a Pollution Control Land
Mark, 32 WASH. U. J.L. & POL’Y 99, 102 (2010) (noting the “‘almost total lack of enforcement’ of the 1948 statute, which depended on cooperation by the states”). See also Poe,
supra note 70.
74 See GLICKSMAN ET AL, supra note 64, at 609.
75 PUB. HEALTH SERVS., U.S. DEP’T OF HEALTH, EDUC. & WELFARE, PROCEEDINGS OF THE
NATIONAL CONFERENCE ON
WATER POLLUTION 32 (1960), http://nepis.epa.gov/Exe/ZyPDF.cgi/20016QLV.PDF?Dockey=20016QLV.PDF.
76 GLICKSMAN ET AL, supra note 64, at 609.
77 Id.
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federal regulation in order to eliminate competition from smaller firms
that would not be able to comply with such standards. 78 In recognition
of the new pollution contributions as well as the state and industry concerns, Congress adopted the Water Quality Act of 1965. 79
Congress Considers Water Quality Standards for the First Time
Congress brought forth the idea of “water quality standards” for
the first time with the passage of the Water Quality Act of 1965. 80 Under the 1965 Act, “[s]tates were to decide the uses of water to be protected, the kinds and amounts of pollutants to be permitted, the degree
of pollution abatement to be required[, and] the time to be allowed a
polluter for abatement.” 81 Additionally, the 1965 Act empowered the
federal government to address pollution problems that substantially endangered the health of citizens in other states or injured the ability to
market shellfish in interstate commerce. 82 However, if the pollution
was wholly intrastate in nature, federal power was limited to situations
in which a state’s governor requested assistance and thereby triggered
federal intervention. 83 In 1966, amendments were added to increase
federal contribution of funds for sewage treatment plants and funding
of water quality planning programs. 84 Even at that time it was recognized that the necessary authority for preventing inception of pollution
was lacking in the enforcement provisions of the existing Federal Water Pollution Control Act. 85
Adopting a New Way to Address Pollution Control
In 1972, Congress ultimately realized that the water quality approach they were using to regulate water pollution was not working.86
Congress adopted new amendments that reorganized the Federal Water
Pollution Control Act in 1972; from then on the Act became known as
the “Clean Water Act.” 87 The Clean Water Act departed from formal
78

Id.
See id. at 609–10.
80 Water
Quality Act of 1965, Pub. L. No. 89–234, 79 Stat. 908,
https://www.gpo.gov/fdsys/pkg/STATUTE-79/pdf/STATUTE-79-Pg903.pdf.
81 S. REP. NO. 92–414, at 3675 (1971).
82 GLICKSMAN ET AL., supra note 64, at 610.
83 Id.
84 Id.
85 See Andrew W. McThenia, Jr., An Examination of the Federal Water Pollution Control
Act of 1972, 30 WASH. & LEE L. REV. 195, 200 (1973).
86 See Poe, supra note 70, at 5.
87 Summary of the Clean Water Act, EPA (last visited Nov. 26, 2016),
https://www.epa.gov/laws-regulations/summary-clean-water-act.
79
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quality control statutes in three major ways, including: (1) Congress’
substitution of the goal of no pollution discharges, for the goal of calibrating discharges to water use; (2) Congress’ establishment of a twotiered system of progressively higher technology-based effluent limitations that were supplemented by existing water quality standards; and,
(3) the expansion of the federal role in pollution policy, yet delegation
of a significant amount of authority to the states if they chose to enact
qualifying programs. 88
There is no doubt that the passage of the Clean Water Act dramatically expanded the federal government’s jurisdiction over water. One
primary factor that led to this expansion was the change of the definition of “navigable waters.” 89 Senator Muskie declared “[t]he conferees
fully intend that the term ‘navigable waters’ be given the broadest possible interpretation unencumbered by agency determinations which
have been made or may be made for administrative purpose.” 90 With
this new definition Congress adopted an expansive definition similar to
the United States Supreme Court’s in Appalachian Electric Power
Co. 91 In reviving that case Congress concluded, “this new definition
clearly encompasses all water bodies, including main streams and their
tributaries, for water quality purposes. No longer are the old, narrow
definitions of navigability, as determined by the Corps of Engineers,
going to govern matters covered by this bill.” 92 While this expansion
may have been clear in the early 1970s, the definition of “waters of the
United States” became somewhat murky in some recent Supreme Court
cases. 93
TRIAD OF SUPREME COURT CASES ATTEMPT TO DEFINE “WATERS OF
THE UNITED STATES.”
Between 1985 and 2006, the Supreme Court of the United States
issued three prominent opinions addressing the definition of “waters of
the United States.” 94 These cases included: United States v. Riverside
Bayview Homes, Inc. (hereafter Riverside Bayview) 95, Solid Waste
88

GLICKSMAN ET AL., supra note 64, at 610–11; 33 U.S.C. §§ 402–407 (2012).
33 U.S.C. § 1362(7) (2012).
90 S. REP. NO. 92–1236, at 144 (1972) (Conf. Rep.).
91 United States v. Appalachian Elec. Power Co., 311 U.S. 377, 407–09 (1940).
92 118 CONG. REC. 33, 756–57 (1972), reprinted in S. REP. NO. 111–361 (2010).
93 Lawrence Hurley, Supreme Court’s Murky Clean Water Act Ruling Created Legal
Quagmire,
N.Y.
TIMES
(Feb.
7,
2011),
http://www.nytimes.com/gwire/2011/02/07/07greenwire-supreme-courts-murky-clean-water-act-rulingcr-33055.html.
94 See GLICKSMAN ET AL., supra note 64, at 615.
95 United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985).
89
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Agency of Northern Cook County v. United States Army Corps of Engineers (hereafter SWANCC) 96, and Rapanos v. United States (hereafter Rapanos). 97 Each of the cases considered the scope of navigable
waters in the context of the Clean Water Act’s section 404 permitting
program, which is administered by the Corps. 98 Although the Supreme
Court sought to clarify the scope of navigable waters in these cases, the
outcome of the final case, Rapanos, only seemed to spark more confusion among lower courts. 99
United States v. Riverside Bayview Homes, Inc.: Wetlands contiguous
to and physically connected to navigable waterways are “waters
of the United States.”
In Riverside Bayview the Supreme Court deferred to the United
States Army Corps of Engineers’ ecological judgment and unanimously upheld the inclusion of adjacent wetlands in the regulatory definition of “waters of the United States.” 100 At issue in Riverside was
eighty acres of low-lying marshland near the shores of Lake St. Clair
in Michigan, which the respondent, Riverside Bayview, Inc. (hereafter
respondent), owned and began to fill while constructing a housing development. 101 The Corps filed suit against respondent in the United
States District Court for the Eastern District of Michigan seeking to
enjoin them from filling the property without a permit. 102 The district
court found that a portion of acres owned by respondent constituted
wetlands covered by the Clean Water Act and enjoined respondent
from filling the property without a permit. 103 Following the district
court’s ruling, respondent appealed and the Sixth Circuit reversed the
96 Solid Waste Agency of N. Cook Cty. v. United States Army Corps. of Eng’rs (SWANCC
III), 531 U.S. 159 (2001).
97 United States v. Rapanos, 376 F.3d 629 (6th Cir. 2004), vacated, 547 U.S. 715 (2006).
98 See GLICKSMAN ET AL., supra note 64, at 615.
99 Id. at 631.
100 United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 134 (1985) (according
to the Corps of Engineers’ ecological judgment, “adjacent wetlands are inseparably bound
up with the waters” to which they are adjacent).
101 Id. at 124.
102 Id. In 1975, the Corps of Engineers issued interim final regulations that expanded the
definition of “the waters of the United States” to include “freshwater wetlands” that were
adjacent to other waters covered under the Clean Water Act. Permits for Activities in Navigable Waters or Ocean Waters, 40 Fed. Reg. 31320 (July 25, 1975) (codified at 33 C.F.R.
§ 209 (2016)). The Corps of Engineers believed that Riverside Bayview Inc.’s property
constituted “adjacent wetlands,” and were therefore covered under the 1975 definition of
“waters of the United States.” Riverside Bayview Homes, Inc., 474 U.S. at 124.
103 Id. at 125. (“The District Court held that the portion of respondent’s property lying
below 575.5 feet above sea level was a covered wetland and enjoined respondent from
filling it without a permit.”).
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decision finding that respondent’s land was not within the Corp’s jurisdiction. 104 The court of appeals held that respondent was free to fill the
land because the semiaquatic characteristics were not the result of frequent flooding by the nearby navigable waters and therefore not “waters of the United States.” 105
The Supreme Court of the United States granted certiorari to consider whether the Clean Water Act required landowners to obtain permits from the Corps before discharging fill material into wetlands adjacent to navigable bodies of water and their tributaries.106
Recognizing that Congress intended “waters of the United States” to
include “at least some waters that would not be deemed ‘navigable’
under the classical understanding of the term,” the Court upheld the
Corps’ definition. 107 The Court stated, “the Corps’ ecological judgment about the relationship between waters and their adjacent wetlands
provides an adequate basis for a legal judgment that adjacent wetlands
may be defined as waters under the Act.” 108 After Riverside Bayview,
it became clear that wetlands contiguous to and physically connected
to navigable waterways constituted “waters of the United States” and
were subject to federal jurisdiction. 109 However, the issue of whether
waters geologically and hydrologically isolated from traditional navigable waters were considered “waters of the United States” remained
subject to further review. 110
Solid Waste Agency of Northern Cook County v. United States Army
Corps of Engineers: Isolated intrastate waters and wetlands are
not “waters of the United States” due to the lack of a
“significant nexus” to navigable waters.
The Supreme Court of the United States had another occasion to
consider the scope of the term “waters of the United States” in
SWANCC. 111 This time around the United States Corp of Engineers
104

See id. (“Under the [circuit] court’s reading of the regulation, respondent’s property
was not within the Corps’ jurisdiction, because its semiaquatic characteristics were not the
result of frequent flooding by the nearby navigable waters. Respondent was therefore free
to fill the property without obtaining a permit.”).
105 Id.
106 Id. at 126.
107 See id. at 133 (“[T]he evident breadth of congressional concern for protection of water
quality and aquatic ecosystems suggests that it is reasonable for the Corps to interpret the
term “waters” to encompass wetlands adjacent to waters as more conventionally defined.”).
108 Id. at 134.
109 See Mark A. Chertok, Federal Regulation of Wetlands, ALI-ABA ENVTL. LITIG. (June
2005) http://www.sprlaw.com/pdf/spr_ali_aba_wetlands_0605.pdf.
110 See id. at 16.
111 Solid Waste Agency of N. Cook Cty. v. U. S. Army Corps. of Eng’rs, 531 U.S. 159
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sought to include isolated intrastate waters used as habitat by migratory
birds in the definition of “waters of the United States.” 112 The Supreme
Court ultimately rejected the Corps’ assertion that Riverside Bayview’s
limitation of traditional navigation principles supported the Corps’
broad reading of “navigable waters” to include such isolated intrastate
waters. 113 In writing for the majority of the Court, Justice Rehnquist
put a limit on the Riverside Bayview decision. 114 Justice Rehnquist
maintained that both Congress and Supreme Court precedent had always made navigability a basis for the Clean Water Act’s jurisdiction;
thus, moving forward, such non-navigable water bodies would not be
protected by the CWA. 115
At issue in SWANCC was an abandoned sand and gravel pit containing excavation trenches that a consortium of municipalities sought
to use as a solid waste disposal site. 116 Over several years the pit had
evolved into permanent and seasonal ponds, which were used by a
number of migratory bird species. 117 Because the proposed disposal
site called for the filling of some of these ponds, the municipalities contacted the Corps to determine if a federal permit was required under
section 404 of the Clean Water Act. 118 Through investigations the
Corps observed that 121 bird species were dependent upon the ponds
located at the site. 119 Ultimately, the Corps asserted jurisdiction over
the site pursuant to the “Migratory Bird Rule.” 120 The Corps interpreted the Migratory Bird Rule to extend section 404(a) protection to
intrastate waters that were “or would be used as habitat by birds protected by Migratory Bird Treaties” or to “migratory birds which
crossed state lines . . . .” 121 After establishing jurisdiction, the Corps

(2001).
112 Jason Turner, SWANCC: Effects on Federal Jurisdiction Under the Clean Water Act
and the Expanded State Role in Wetland Protection, 56 BAYLOR L. REV. 281, 285–86
(2004).
113 See id. at 286–87.
114 See SWANCC III, 531 U.S. at 171–72 (Justice Rehnquist wrote that in Bayview Riverside, “the word ‘navigable’ in the statute was of ‘limited import’ and went on to hold that
§ 404(a) extended to nonnavigable wetlands adjacent to open waters. But it is one thing to
give a word limited effect and quite another to give it no effect whatever.”(citations omitted)).
115 Id. at 170–72.
116 Turner, supra note 113, at 286.
117 Id.
118 SWANCC III, 531 U.S. at 163; see also 33 U.S.C. § 404 (2012).
119 SWANCC III, 531 U.S. at 164.
120 Id.
121 Id. at 164 (quoting 51 Fed. Reg. 41217).
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refused to issue a section 404 permit because the consortium of municipalities “had not established that its proposal was the ‘least environmentally damaging, most practicable alternative’ for disposal” of the
waste. 122
In response to the Corps’ refusal to issue a permit, the municipalities sued under the Administrative Procedures Act (APA) in the United
States Northern District Court of Illinois. 123 The municipalities provided four arguments in support of their assertion that the Corps lacked
jurisdiction:
(1) the Migratory Bird Rule was beyond the legislative authority of the
Commerce Clause; (2) the Corps’ assertion over the waters on the site
was arbitrary and capricious; (3) the Migratory Bird Rule goes beyond
the mandate of the Act; and (4) the rule was adopted in violation of
notice and comment procedures of the APA. 124

The district court ruled in favor of the Corps on all four arguments. 125 With regard to the Migratory Bird Rule, the court determined
the rule was well within Congress’s commerce power. 126 The court
reasoned that the cumulative degradation of isolated interstate waters
that migratory birds relied upon for survival could have substantial effects on the interstate commercial interest in those birds. 127 As for the
second and third arguments the municipalities presented, the court deferred to a presumption favoring agency action. 128 Finally, the court
disposed of the municipalities’ APA claim finding the Migratory Bird
Rule was an interpretative measure by the Corps, and thus not subject
to the APA’s comment and notice requirements. 129
Unsatisfied with the district court’s decision, the municipalities
appealed to the Seventh Circuit Court of Appeals. 130 The Seventh Circuit affirmed the district court’s decision ruling along similar lines as
the four primary arguments. 131 In pertinent part, the circuit court addressed the Commerce Clause issue by distinguishing the Migratory
122

SWANCC III, 531 U.S. at 165.
Id. at 165 (citing 5 U.S.C. 701 et seq. (2012)).
124 Turner, supra note 113, at 295 (citing Solid Waste Agency of N. Cook Cnty. v. United
States Army Corps of Eng’rs (SWANCC I), 998 F. Supp. 946, 949 (N.D. Ill. 1998), aff’d,
191 F.3d 845 (7th Cir. 1999), rev’d, 531 U.S. 159 (2001)).
125 SWANCC I, 998 F. Supp. 946, 950 (N.D. Ill. 1998).
126 See id. at 952.
127 Id.
128 Id. at 952–54.
129 Id. at 955–57.
130 Solid Waste Agency of N. Cook Cnty. v. United States Army Corps of Eng’rs
(SWANCC II), 191 F.3d 845 (7th Cir. 1999), rev’d, 531 U.S. 159 (2001).
131 Stephen A. Gibbons, Just Because You Say It, Doesn’t Make It So: What Solid Waste
Agency of Northern Cook County v. United States Army Corps of Engineers Really Says,
123

13-CURRIE FINAL.DOCX (DO NOT DELETE)

206

CUMBERLAND LAW REVIEW

1/18/2017 9:58 PM

[Vol. 47:1

Bird Rule from the gun statute at issue in United States v. Lopez. 132 In
United States v. Lopez the Supreme Court rejected the Gun-Free School
Zones Act of 1990, thereby narrowing the congressional authority of
the Commerce Clause. 133 Justice Rehnquist, writing for the majority
of the Court in Lopez, stressed that the Commerce Clause limited congressional authority to the regulation of economic activities that substantially affected interstate commerce. 134 The circuit court in
SWANCC determined that the doctrine of cumulative effect trumped
the precedent set in Lopez. 135 Further, the court found that the Migratory Bird Rule, unlike the gun statute at issue in Lopez, actually had a
rational and substantial impact on interstate commerce.136
The Supreme Court of the United States granted certiorari to decide whether the provision of section 404(a) of the Clean Water Act
could be fairly extended to isolated intrastate waters that provided habitat for migratory birds. 137 Writing for the majority, Justice Rehnquist
held that applying the Migratory Bird Rule to the waters at issue exceeded the authority granted to the Corps under section 404(a) of the
Clean Water Act. 138 Although the Court recognized their previous decision in Riverside Bayview gave the word “navigable” in the statute
“limited effect,” the majority emphasized “it is one thing to give a word
limited effect and quite another to give it no effect whatsoever.” 139 Under the majority’s reasoning, the Riverside Bayview decision was contingent upon a “significant nexus” between the wetlands at issue and
the adjacent “navigable waters.” 140 The majority found no such “sig-

11 U. BALT. J. ENVTL. L. 45, 50–51 (2003).
132 Solid Waste Agency of N. Cook Cnty. v. United States Army Corps of Eng’rs
(SWANCC II), 191 F.3d 845, 849–50 (7th Cir. 1999), rev’d, 531 U.S. 159 (2001) (citing
United States v. Lopez, 514 U.S. 549, 559–62 (1995)).
133 Lopez, 514 U.S. at 567–568.
134 See id.
135 SWANCC II, 191 F.3d at 850 (The Seventh Circuit noted that its previous decisions had
found that “Lopez expressly recognized, and in no way disapproved, the cumulative impact
doctrine, under which a single activity that itself has no discernible effect on interstate
commerce may still be regulated if the aggregate effect of that class of activity has a substantial impact on interstate commerce.”).
136 SWANCC II, 191 F.3d at 850 (The Seventh Circuit cited to various statistics regarding
the economic value of birds, and stated, “[t]he effect may not be observable as each isolated
pond used by the birds for feeding, nesting, and breeding is filled, but the aggregate effect
is clear, and that is all the Commerce Clause requires.”).
137 SWANCC III, 531 U.S. 159, 165–66 (2001).
138 Id. at 174.
139 Id. at 172.
140 Id. at 167–68 (citing U.S. v. Riverside Bayview Homes, Inc., 474 U.S. 121, 131–32 n.8
(1985)).
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nificant nexus” under the facts of SWANCC, explaining the mere presence of migratory birds in the ponds was not enough to invoke jurisdiction under section 404 of the Clean Water Act. 141 Further, the majority declined to address the issue of whether congressional authority
could be exercised consistent with the Commerce Clause. 142
Following SWANCC, federal circuit courts were split as to when
the Corps may regulate tributary wetlands or wetlands not adjacent to
navigable waters. 143 Some courts interpreted SWANCC broadly, limiting federal jurisdiction under the CWA to navigable waters, as well as
non-navigable waters, and wetlands immediately abutting navigable
waters. 144 Other courts read SWANCC to mean that federal jurisdiction
under CWA does not reach isolated, non-navigable waters, but does
reach waters or wetlands with a hydrological or ecological connection
to navigable waters. 145 Courts and commentators remain perplexed as
to when the Corps may regulate non-adjacent wetlands despite the Supreme Court of the United States’ recent attempts to address the issue. 146
Rapanos v. United States: Determining which wetlands constitute
“waters of the United States” gets messy.
The most recent Supreme Court decision concerning the scope of
“navigable waters” was handed down in two consolidated cases, Rapanos v. United States 147 and Carabell v. United States Army Corps of
Engineers. 148 Both cases were centered around four Michigan wetlands located near man-made drains that eventually emptied into waters
that were navigable in fact. 149 The wetland in Carabell was distinct in
that it “did not share a continuous or documented flow with its neighboring tributary, a ditch that carried an indeterminate amount of water
about a mile to the navigable Lake St. Clair.” 150 Given these facts, the
141

Id.
Id. at 162.
143
Bradford C. Mank, Implementing Rapanos—Will Justice Kennedy’s Significant Nexus
Test Provide a Workable Standard for Lower Courts, Regulators, and Developers?, 40
IND. L. REV. 291, 291–92 (2007).
144 Bradford C. Mank, The Murky Future of the Clean Water Act After SWANCC: Using a
Hydrological Connection Approach to Saving the Clean Water Act, 30 ECOLOGY L.Q. 811,
811 (2003).
145 Id.
146 See Mank, supra note 144, at 292–93.
147 United States v. Rapanos, 376 F.3d 629 (6th Cir. 2004), vacated, 547 U.S. 715 (2006).
148 Carabell v. United States Army Corps of Eng’rs, 391 F.3d 704 (2004), vacated and
remanded, Rapanos v. United States, 547 U.S. 715 (2006).
149 Rapanos, 547 U.S. at 729.
150 James Murphy, Muddying the Waters of the Clean Water Act: Rapanos v. United States
142
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Supreme Court was tasked with determining whether the four wetlands
at issue constituted “waters of the United States” within the meaning
of the Clean Water Act. 151
In the original Rapanos case, the United States brought an enforcement action against the petitioners under the CWA. 152 The district
court found the wetlands at issue were subject to federal enforcement
because they were “‘adjacent to other waters of the United
States . . . .’” 153 On appeal, the United States Court of Appeals for the
Sixth Circuit affirmed the district court’s holding. 154 The Sixth Circuit
reasoned that the wetlands were subject to federal jurisdiction because
“‘there were hydrological connections between all three sites and corresponding adjacent tributaries of navigable waters.’” 155 The circumstances were somewhat different in Carabells, a case in which petitioners were denied a permit to deposit fill material in a wetland. 156 Despite
the lack of evidence showing the wetland had a continuous flow, the
district court held that there was federal jurisdiction. 157 The district
court’s reasoning behind this ruling was that the wetland was “adjacent
to neighboring tributaries of navigable waters and [had] a significant
nexus to ‘waters of the United States.’” 158 The Sixth Circuit once again
affirmed, finding the wetland was “adjacent” to navigable waters. 159
The Supreme Court granted certiorari and consolidated the cases
to determine whether the wetlands constituted “waters of the United
States” as used in the CWA. 160 Before the Court, the Solicitor General
and the Future of America’s Water Resources, 31 VT. L. REV. 355, 361 (2007).
151 See Rapanos, 547 U.S. at 729.
152 United States v. Rapanos, 895 F. Supp. 165, 166 (E.D. Mich. 1995). “John Rapanos
was convicted by a jury in United States District Court for the Eastern District of Michigan
of unlawfully filling wetlands in violation of the Clean Water Act.” Stacy Kooistra, United
States v. Rapanos: The Future of Wetlands Jurisdiction has Arrived, 8 GREAT PLAINS NAT.
RES. J. 55, 58 (2004).
153 Rapanos, 547 U.S. at 729 (quoting United States v. Rapanos, 895 F. Supp. 165 (E.D.
Mich. 1995)).
154
Id. at 729–30.
155 Id. at 730 (quoting United States v. Rapanos, 376 F.3d 629, 643 (6th Cir. 2004)).
156 See Carabell v. United States Army Corps of Eng’rs, 257 F. Supp. 2d. 917, 928 (E.D.
Mich. 2003).
157 See Rapanos, 547 U.S. at 730. As Justice Scalia pointed out, a man-made berm separated the wetland in Carabell from a man-made drainage ditch that emptied into another
ditch, which was connected to a creek that ultimately emptied into Lake St. Clair. Id. Justice Scalia further noted that the berm that separated the wetland from the man-made drainage ditch was “impermeable to water and blocks drainage from the wetland, though it may
permit occasional overflow to the ditch.” Id.
158 Carabell, 257 F. Supp. 2d. at 931–32.
159 See Carabell v. United States Army Corps of Eng’rs, 391 F.3d 704, 710 (6th Cir. 2004).
160 Rapanos v. United States, 547 U.S. 715, 730 (2006).
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for the Bush Administration, Paul Clemet, argued that broad deference
should be given to the Corps’ interpretation of “waters of the United
States.” 161 However, the majority of the Court sought to rein in the
government’s interpretation, and ultimately remanded the case to the
lower court. 162 There was no consensus on which standard should be
applied by that court as the justices were split four to one to four. 163
Out of this divergence, two major opinions emerged addressing the
scope of CWA jurisdiction: Justice Scalia’s plurality opinion, and Justice Kennedy’s concurring opinion.
Justice Scalia began his opinion for the plurality by acknowledging that the “waters of the United States” definition of “navigable waters” should not be limited to the traditional “navigable in fact” standard. 164 Furthermore, Scalia noted that “‘[w]e need not decide the
precise extent to which the qualifiers ‘navigable’ and ‘of the United
States’ restrict the coverage of the Act. Whatever the scope of these
qualifiers, the Clean Water Act authorizes federal jurisdiction only over
‘waters.’’” 165 In defining this key term, “waters,” Scalia turned to a
1954 edition of Webster’s New International Dictionary. 166 Based on
the dictionary definition, Scalia determined that “‘the waters of the
United States’ include only relatively permanent, standing or flowing
bodies of water. The definition refers to water as found in ‘streams,’
‘oceans,’ ‘rivers,’ ‘lakes,’ and ‘bodies’ of water ‘forming geographical
features.’” 167 With regard to wetlands, Justice Scalia found that only
those wetlands with a continuous surface connection to bodies of water
that constitute “waters of the United States” in their own right are subject to federal jurisdiction under the Clean Water Act. 168
Justice Kennedy, on the other hand, provided a more malleable

161

Kenneth S. Gould, Drowning in Wetlands Jurisdictional Determination Process: Implementation of Rapanos v. United States, 30 U. ARK. LITTLE ROCK L. REV. 413, 428–30
(2008).
162
Rapanos, 547 U.S. at 791–92.
163 See id.
164 Gould, supra note 162, at 429.
165 Id. at 429 (alteration in original) (quoting Rapanos, 547 U.S. at 731).
166 Id. Justice Scalia relied on the dictionary in determining that “the waters,” as used in
the phrase “the waters of the United States,” “‘refers more narrowly to water ‘[a]s found
in streams and bodies forming geographical features such as oceans, rivers, [and] lakes,’
or ‘the flowing or moving masses, as of waves or floods, making up such streams or bodies.’” Rapanos, 547 U.S. at 732 (alteration in original).
167 Rapanos, 547 U.S 732–33.
168 Joesph M. Cacace, Plurality Decision in the Supreme Court of United States: A Reexamination of the Marks Doctrine After Rapanos v. United States, 41 SUFFOLK U. L. REV.
97, 122 (2007).

13-CURRIE FINAL.DOCX (DO NOT DELETE)

210

CUMBERLAND LAW REVIEW

1/18/2017 9:58 PM

[Vol. 47:1

standard for federal jurisdiction over wetlands. 169 Under Justice Kennedy’s standard, wetlands constitute “waters of the United States” if
they have a “significant nexus” to nonnavigable tributaries. 170 To clarify the term “significant nexus,” Justice Kennedy provided a substantive structure:
[W]etlands possess the requisite nexus, and thus come within the statutory phrase “navigable waters,” if the wetlands, either alone or in
combination with similarly situated lands in the region, significantly
affect the chemical, physical, and biological integrity of other covered
waters more readily understood as “navigable.” When, in contrast,
wetlands’ effects on water quality are speculative or insubstantial, they
fall outside the zone fairly encompassed by the statutory term “navigable waters.” 171

This analysis differs significantly from Justice Scalia’s plurality
opinion. With such fractured opinions, lower courts are conflicted as
to which opinion to follow and have found it difficult to apply Rapanos. 172
Confusion Following the Rapanos Decision
Since the Supreme Court handed down its decision in Rapanos,
courts across the country have expressed “bafflement” over how they
are to apply the decision. 173 In particular, the circuit courts are split as
to which of the justices’ opinions to rely on. 174 “[T]he Seventh, Ninth,
and Eleventh Circuits have applied Justice Kennedy’s test; the First and
Eighth Circuits have held that there is CWA jurisdiction ‘whenever either Justice Kennedy’s or the plurality’s test is met’; and the Fifth and
Sixth Circuits have ‘finessed’ the issue.” 175 Additionally, Rapanos has
wreaked havoc on the government’s implementation of the Clean Water Act’s section 404 enforcement program. 176 After Rapanos, the Environmental Protection Agency (EPA) shifted its caseload to minimize
cases with jurisdictional uncertainty. 177 In response to these issues, in
169

Id.
Rapanos, 547 U.S. at 780–82 (Kennedy, J., concurring).
171 Gould, supra note 162, at 432 (alteration in original) (quoting Rapanos, 547 U.S. at
780).
172 See Hurley, supra note 163.
173 GLICKSMAN ET AL., supra note 64, at 619.
174 Id. at 631.
175 Id. (quoting Keith A. Johnston & Kristine Sendek-Smith, Muddy Waters: Recent Developments under the Clean Water Act, 24 NAT. RESOURCES & ENV’T 31, 34 (2010)).
176 Id. at 630.
177 Between July, 2006 and December, 2007 the EPA dropped 77 potential enforcement
cases brought under section 33 of the CWA because of jurisdictional uncertainty. ENVTL.
PROT. AGENCY, EPA NEEDS A BETTER STRATEGY TO IDENTIFY VIOLATIONS OF SECTION 404
170
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2014, the EPA and the Corps proposed a new Clean Water Rule to alleviate the confusion. 178
THE CLEAN WATER RULE SEEKS TO PROVIDE CLARITY TO THE CLEAN
WATER ACT’S MURKY JURISDICTION.
The Clean Water Rule, which came into effect on August 28,
2015, 179 aims to protect the streams and wetlands that form the foundation of the nation’s water resources. 180 To protect these valuable resources the rule ensures that waters within the jurisdiction of the Clean
Water Act are precisely defined and predictably determined. 181 This
clarification is “grounded in law and the latest science, and is shaped
by public input.” 182 The EPA claims that no new permitting requirements have been created by the rule; rather, the rule seeks to make permitting easier for business and industry. 183 Below are the specific goals
the Clean Water Rule seeks to achieve through clarifying which waters
are protected by the Clean Water Act. 184
One of the main goals of the Clean Water Rule is to clearly define
and protect tributaries 185 that impact the health of downstream waters. 186 To warrant such protection, tributaries must show physical features of flowing water. 187 Additionally, the Rule protects headwaters188
CLEAN WATER ACT (Oct. 26, 2009), https://www.epa.gov/sites/production/files/2015-11/documents/20091026-10-p-0009.pdf.
178 GLICKSMAN ET AL., supra note 64, at 631.
179 Clean Water Rule: Definitions of “Waters of the United States,” 80 Fed. Reg. 124,
37054 (June 29, 2015) (to be codified at 33 C.F.R. §328).
180 Press Release, EPA, Clean Water Rule Protects Streams and Wetlands Critical to Public
Health, Communities, and Economy (May 27, 2015), http://yosemite.epa.gov/opa/admpress.nsf/0/62295CDDD6C6B45685257E52004FAC97.
181 Id.
182 Id.
183 Id.
184 See Fact Sheet: Clean Water Rule, EPA, https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf (last visited Mar. 15,
2016).
185 “A tributary is a river that feeds into another river, rather than ending in a lake, pond,
or ocean . . . Usually the bigger the river gets to be the ‘main’ river, but sometimes history
or other factors come into play.” What are the key parts of a river’s anatomy?, AMERICAN
RIVERS, https://www.americanrivers.org/rivers/discover-your-river/river-anatomy/ (last
visited Feb. 3, 2016).
186 Fact Sheet: Clean Water Rule, ENVTL. PROT. AGENCY, https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf. (last visited Mar. 15,
2016).
187 Such physical features of flowing water include: a bed, bank, or ordinary high water
mark. Id.
188 Headwaters are the source from which rivers originate. What makes a river? AMERICAN
RIVERS (last visited Sept. 3, 2016) https://www.americanrivers.org/rivers/discover-yourOF THE
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that have these flowing features and that show a significant connection
to downstream waters. 189 The Rule also protects waters located next to
rivers, lakes, and their tributaries by setting boundaries that are physical
and measurable. 190 Other bodies of water that fall under the new Rule’s
protection include the nation’s “regional water treasures.” 191 The following water bodies are considered such treasures: “prairie potholes,
Carolina and Delmarva bays, pocosins, western vernal pools in California, and Texas coastal prairie wetlands when they impact downstream waters.” 192
While the Clean Water Rule provides for broad protection, there
are specific water bodies that the Rule expressly does not extend to.
The Rule specifies that most ditches shall not be regulated:
‘[t]he following are not ‘waters of the United States’: (i) Ditches with
ephemeral flow that are not a relocated tributary or excavated in a tributary. (ii) Ditches with intermittent flow that are not a relocated tributary, excavated in a tributary, or drain wetlands. (iii) Ditches that do
not flow, either directly or through another water, into [a traditional
navigable water, interstate water, or the territorial seas.]’ 193

Further, the Rule’s preamble specifies that regulators are to take
the physical characteristics of excluded ditches into consideration.194
The exclusions will apply to ditches that regulators conclude are not
apart of a “significant nexus”. 195 Among the excluded ditches are:
“certain ditches on agricultural lands and ditches associated with
modes of transportation, such as roadways, airports, and rail lines.” 196
river/river-anatomy/ (“What happens in the headwaters is very important to the health of
the whole river, because anything that happens upstream affects everything downstream.”).
189 Fact Sheet: Clean Water Rule, ENVTL. PROT. AGENCY, https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf. (last visited Mar. 15,
2016).
190 Id.
191 Id.
192 Id.
193 Clean Water Rule: Definitions of “Waters of the United States,” 80 Fed. Reg. 124,
37116 (June 29, 2015) (to be codified at 33 C.F.R. pt. 328).
194 The
Clean
Water
Rule
Fact
Check,
ENVTL.
PROT.
AGENCY,
https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_fact_check_clean_water_rule.pdf (last visited Mar. 15, 2016).
195 CLAUDIA COPELAND, CONG. RESEARCH SERV., R43455, EPA AND THE ARMY CORPS’
RULE TO DEFINE “WATERS OF THE UNITED STATES” 5 (2016). See also The Clean Water
Rule For: Agriculture, ENVTL. PROT. AGENCY, https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_agriculture_final.pdf (last visited Mar. 15, 2016)
(“The rule limits protection to ditches that are constructed out of streams or function like
streams and can carry pollution downstream. So ditches that are not constructed in streams
and that flow only when it rains are not covered.”).
196 Clean Water Rule: Definitions of “Waters of the United States,” 80 Fed. Reg. 124,
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Furthermore, the Clean Water Rule does not change preexisting
exemptions for agriculture. 197 In developing the Rule, the EPA and the
Corps carefully considered input from the agricultural community. 198
According to the EPA, the Rule protects water sources that farms
across America depend on without getting in the farmers’ way. 199 The
Agency asserts that the Rule will only provide farmers with greater certainty and will not add economic burdens to the agricultural industry. 200
The EPA recognizes that, “Congress has exempted certain discharges,
and the [R]ule does not affect any of the exemptions from CWA section
404 permitting requirements provided by CWA section 404(f), including those for normal farming, ranching, and silviculture activities.”201
In other words, agricultural activities that have long been excluded
from permitting such as planting, harvesting, and moving livestock
across streams will remain excluded under the Clean Water Rule. 202
Along with the agricultural industry, the Clean Water Rule also
seeks to provide businesses with a more precise understanding of which
waters are covered. 203 Businesses depend on clean water to operate
efficiently. 204 The following are examples of ways that businesses rely
on clean water: manufacturing companies use over nine trillion gallons
of water each year; the beverage industry uses twelve billion gallons of
water every year to produce products valued at $58 billon; the fishing
industry generates $48 billion per year; and aquatic recreation generates $86 billion each year. 205 Given businesses’ dependency on clean
37098 (June 29, 2015) (to be codified at 33 C.F.R. pt. 328).
197 The Clean Water Rule Fact Check, supra note 195.
198 The Clean Water Rule For: Agriculture, supra note 196. After releasing the proposed
rule in 2015, EPA officials visited farms in Arizona, Colorado, Maryland, Mississippi,
Missouri, New York, Pennsylvania, Texas, and Vermont to answer questions and address
concerns. Id.
199 Id. The farming, ranching, and forestry industries rely on clean, reliable water for livestock, crops, and irrigation. The Clean Water Rule is geared towards protecting these resources without harming the industries that depend upon them. Id.
200 Id.
201 The Clean Water Rule Fact Check, supra note 195.
202 The Clean Water Rule For: Agriculture, supra note 196. Among the agricultural permitting exemptions under the Rule include: soil and water conservation practices in dry
land; agricultural storm water discharges; return flows from irrigated agriculture; construction and maintenance of farm or stock ponds or irrigation ditches on dry land; ensure fields
flooded for rice are exempt and can be used for water storage and bird habitat.
203 The
Clean
Water
Rule
For:
Business, ENVTL. PROT. AGENCY,
https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_business_final_0.pdf (last visited Mar. 15, 2016).
204 Id. (“Clean and reliable water is an economic driver, including for manufacturing, farming, tourism, recreation, and energy production.”).
205 Id.
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water, the EPA and Corps relied significantly on stakeholders’ input in
developing the final Clean Water Rule. 206 According to the agencies,
the majority of business officials were in favor of improved federal
protection of small streams and headwaters. 207
While developing the Rule, officials from the EPA and the Corps
held more than 400 meetings with stakeholders across the country and
visited farms across the country to hear concerns. 208 The agencies also
relied on a “synthesis prepared by EPA’s Office of Research and Development of more than 1,200 published and peer-reviewed scientific
reports.” 209 EPA’s Science Advisory Board (SAB) 210 reviewed the report and emphasized, “streams and wetlands fall along a gradient of
connectivity that can be described in terms of frequency; duration;
magnitude; timing; and rates of change of water, material and biotic
fluxes to down stream waters. However, science cannot in all cases
provide ‘bright lines’ to interpret and implement policy.” 211 The EPA
and Corps acknowledged this crucial point in the preamble to the final
rule:
[T]he agencies’ interpretive task in this rule . . . requires scientific and
policy judgment, as well as legal interpretation. The science demonstrates that waters fall along a gradient of chemical, physical, and biological connection to traditional navigable waters, and it is the agencies’ task to determine where along that gradient to draw lines of
jurisdiction under the CWA. In making this determination, the agencies must rely, not only on the science, but also on their technical expertise and practical experience in implementing the CWA during a
period of over 40 years. In addition, the agencies are guided, in part,

206

The
Clean
Water
Rule
For:
Business, ENVTL. PROT. AGENCY,
https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_business_final_0.pdf (last visited Mar. 15, 2016).
207 Id. According to a survey conducted by American Sustainable Business Council, 80%
of small business owners favor federal protection of upstream headwaters as proposed by
the EPA’s Clean Water Rule. AM. SUSTAINABLE BUS. COUNCIL, SMALL BUSINESS OWNERS
FAVOR REGULATIONS TO PROTECT CLEAN WATER 1 (2014). Additionally, 300 small businesses wrote a letter to President Obama supporting efforts to restore the clarity and protection of the Clean Water Act. See Letter from Nick Longo et al., to President Barack
Obama (March 30, 2014), http://environmentamerica.org/sites/environment/files/resources/Clean%20water%20small%20business%20letter%20FINAL.pdf?_ga=1.208425234.1298191909.1458078045.
208 The Clean Water Rule For: Agriculture, supra note 196.
209 Claudia Copeland, EPA and the Army Corps’ Rule to Define “Waters of the United
States,”
CONG.
RESEARCH
SERV.1,
3
(Jan.
6,
2016),
https://www.fas.org/sgp/crs/misc/R43455.pdf.
210 Id. The Science Advisory Board provides independent engineering and scientific advice
to the Environmental Protection Agency. Id.
211 Id.
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by the compelling need for clearer, more consistent, and easily implementable standards to govern the administration of the Act, including
brighter line boundaries where feasible and appropriate. 212

Additionally, the EPA and Corps took more than one million public comments into consideration before promulgating the final rule and
its preamble. 213 These comments came as the result of the agencies’
notice and comment procedure (required by the Administrative Procedures Act (APA)) before the final Rule was enacted. 214 On April 21,
2014 the agencies published the proposed Clean Water Rule for public
comment, and extended the comment period through October 20,
2014. 215 The agencies addressed the public comments made during this
period and incorporated the same into the final Rule. 216 Although the
EPA and Corps followed APA procedures before enacting the final
Rule, challengers allege that the final version substantially varies from
the proposed rule. 217 As a result, the challengers argue an adequate
opportunity for public comment was not provided. 218 In issuing a nationwide stay of the Rule, the Sixth Circuit concluded, “[T]he rulemaking process by which the distance limitations were adopted is facially
suspect.” 219 Along these lines, challengers of the Rule contend that the
proposed rule did not include any proposed distance limitations.220
These challengers further contend that there is no record of scientific

212

Copeland, supra note 210 (quoting Clean Water Rule: Definitions of “Waters of the
United States,” 80 Fed. Reg. 124, 37057 (June 29, 2015) (to be codified at 33 C.F.R. pt.
328)).
213 Response to Comments for the Clean Water Rule: Definition of “Waters of the United
States, ENVTL. PROT. AGENCY, https://www.epa.gov/cleanwaterrule/response-commentsclean-water-rule-definition-waters-united-states (last visited Nov. 26, 2016).
214 See 5 U.S.C. § 553 (2012).
215 Public Notice: Clean Water Act Proposed Rule for Definition of Waters of the United
States, UNITED STATES ARMY CORP OF ENG’RS, http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/Extension_PN_pr.pdf (last visited Nov. 26, 2016).
216 Response to Comments for the Clean Water Rule: Definition of “Waters of the United
States, ENVTL. PROT. AGENCY, https://www.epa.gov/cleanwaterrule/response-commentsclean-water-rule-definition-waters-united-states (last visited Nov. 26, 2016).
217 Kristine A. Tidgren, Clean Water Rule Litigation Rages On, IOWA ST. U. CTR. FOR
AGRIC. L. AND TAX’N (Sept. 29, 2015), https://www.calt.iastate.edu/article/clean-waterrule-litigation-rages.
218 Id.
219 In re EPA, 803 F.3d 804, 807 (6th Cir. 2015).
220 See Jonathan H. Adler, Sixth Circuit Puts Controversial ‘Waters of the United States’
(WOTUS) Rule on Hold, WASH. POST: VOLOKH CONSPIRACY (Oct. 9, 2015),
https://www.washingtonpost.com/news/
volokh-conspiracy/wp/2015/10/09/sixth-circuit-puts-controversial-waters-of-the-unitedstates-wotus-rule-on-hold/.
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support for the distance limitations in the final Rule. 221 For the aforementioned reasons, challengers of the Rule argue that the final Rule is
not the product of reasoned decision-making and is impermissibly “arbitrary [and] capricious” under the APA. 222
Aside from claiming that the Rule was developed through a flawed
process, challengers also claim that the Rule is too vague and complex. 223 However, both the EPA and the Corps have provided ample
information to assist laymen in interpreting the Rule. 224
PARSING THE WATERS: WHICH WATERS DOES THE CLEAN WATER
RULE COVER?
Under the first section of the Clean Water Rule, there are six categories of water covered by the jurisdictional rule without additional
analysis. 225 The six categories include: (1) waters susceptible to interstate commerce; (2) interstate waters and wetlands; (3) territorial seas;
(4) tributaries of the aforementioned waters; (5) impoundments of
aforementioned waters and tributaries; (6) all waters adjacent to the
aforementioned waters and tributaries. 226 The agencies concluded waters under the sixth category are jurisdictional under the Rule because
they have a “significant nexus” to traditional navigable waters, interstate waters, or the territorial seas. 227 This “significant nexus” is important because courts have consistently held that CWA jurisdiction
over water is contingent on “some measure of the significance of the
connection for downstream water quality.” 228
However, there has been an expressed need for limits to finding
such connectivity. 229 In Justice Kennedy’s concurring opinion in the
Rapanos case, he found that “[m]ere hydrologic connection should not
221

See Daren Bakst, What You Need to Know About the EPA/Corps Water Rule: It’s a
Power Grab and an Attack on Property Rights, HERITAGE FOUND. (April 29, 2015),
http://www.heritage.org/research/ reports/2015/04/what-you-need-to-know-about-theepacorps-water-rule-its-a-power-grab-and-an-attack-on-property-rights.
222 Adler, supra note 221 (alteration in original).
223 See Bakst, supra note 222.
224 See
Fact
Sheet:
Clean
Water
Rule,
ENVTL.
PROT.
AGENCY,
https://www.epa.gov/sites/production/files/2015-05/documents/fact_sheet_summary_final_1.pdf. (last visited Mar. 15, 2016).
225 Id.
226 Id.
227 See Clean Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 37054,
37058 (June 29, 2015) (to be codified at 33 C.F.R. pt. 328 and 40 C.F.R. pt. 110, 112, 116,
117, 122, 230, 232, 300, 302, 401).
228 Copeland, supra note 210, at 6 (quoting Rapanos v. United States, 547 U.S. 715, 784–
85 (Kennedy, J., concurring)).
229 See id.
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suffice in all cases; the connection may be too insubstantial for the hydrologic linkage to establish the required nexus with navigable waters
as traditionally understood.” 230 The EPA and the Corps observed that
significant nexus is not itself a scientific term, but a determination
made by the agencies in light of the law and science, as well as the
expertise and experience of the agencies. 231 To provide limits on the
definition of adjacent waters, the Clean Water Rule provides that such
waters are not jurisdictional unless they meet the definition of “neighboring.” 232 The Rule specifies measurable boundaries from jurisdictional waters for defining “neighboring” waters. 233 These measurable
boundaries include: (1) “all waters located in whole or in part within
100 feet of the ordinary high water mark (OHWM) of a jurisdictional
water”; 234 (2) “all waters located in whole or in part within the 100year floodplain that are not more than 1,500 feet from the OHWM of a
jurisdictional water”; 235 (3) “all waters located in whole or in part
within 1,500 feet of the high tide line of a jurisdictional water and
within 1,500 feet of the OHWM of the Great Lakes.” 236
Waters that do not fall within the six categories mentioned above,
and do not clearly qualify as “neighboring” waters, are subject to a significant nexus analysis. 237 Under the Rule, there are two defined sets
of additional waters that will be a “water of the United States” and subject to the CWA. 238 The first of these sets contains five subcategories
of waters: prairie potholes, Carolina bays and Delmarva bays, pocosins,
western vernal pools, and Texas costal prairie wetlands. 239 If a casespecific evaluation of these waters shows a significant nexus to downstream waters, in combination with waters in the same subcategory in
the same watershed, such waters will be considered jurisdictional.240
According to the EPA, these waters may not be categorically jurisdictional, but if case-specific analysis finds them to be “water[s] of the

230

Id. (quoting Rapanos, 547 U.S. at 784–85 (Kennedy, J., concurring)).
Id. at 5–6.
232 Id. at 6.
233 See Clean Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. 37054,
37058 (June 29, 2015) (to be codified at 33 C.F.R. pt. 328 and 40 C.F.R. pt. 110, 112, 116,
117, 122, 230, 232, 300, 302, 401).
234 Copeland, supra note 210, at 6 (footnote omitted).
235 Id. (footnote omitted).
236 Id.
237 See Clean Water Rule: Definition of “Waters of the United States,” 80 Fed. Reg. at
37059.
238 Copeland, supra note 210 at 7.
239 Id.at 7–8.
240 Id.at 8.
231
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United States,” the EPA is likely to find them jurisdictional. 241
The second set of waters that may be subject to the significant
nexus analysis include: waters located in whole or in part within the
100-year floodplain of traditional navigable waters, interstate water, or
the territorial seas; and within 4,000 feet of the high tide line or OHWM
of a jurisdictional water. 242 Both of these sets of additional waters are
part of the agencies’ attempt to develop a rule that will lessen the number of instances requiring time-consuming inquiries to determine CWA
jurisdiction. 243 Yet, not everyone sees the provisions of the Clean Water Rule in this manner. Since the proposed rule was released, challengers have seen the Rule as a form of federal overreach. 244
THE CLEAN WATER RULE HITS TURBULENT WATERS
The Clean Water Rule has faced multiple challenges in the lower
federal courts, as well as in Congress. 245 Republicans and agricultural
groups that claim the Rule gives too much power to the federal government remain the primary challengers. 246 Recently, Agricultural Committee Chairman K. Michael Conaway communicated the views of
these challengers’ by issuing the following statement:
America’s farmers and ranchers are the original conservationists, and
they have a vested interest in protecting our natural resources. Yet,
when it comes to the regulatory agenda of the United States Environmental Protection Agency (EPA), we are repeatedly confronted by an
agency seemingly oblivious to the voluntary conservation efforts of
America’s farmers and ranchers, and perhaps most alarmingly, apparently addicted to writing regulations that ignore Congressional intent,
ignore the input of stakeholders—including other Federal agencies—
and put our ability to produce food and fiber at risk in the U. S. 247

Despite this sentiment, Republicans have not been able to stop the
Clean Water Rule through legislation.248 Likewise, courts across the
241

Id.
Id.
243 See id.
244 See Copeland, infra note 245, at 14–15.
245 Copeland, supra note 210, at 14.
246 See Devin Henry, House to Take Up Bill Blocking EPA Water Rule, THE HILL, (Jan. 7,
2016, 2:10 PM), http://thehill.com/policy/energy-environment/265090-house-set-to-consider-bill-blocking-epa-water-rule.
247 Full Committee-Public Hearing: To Consider the Impacts of the Environmental Protection Agency’s Actions on the Rural Economy, H. COMM. ON AGRIC. (Feb. 11,
2016) (statement of Rep. K. Michael Conaway, Chairman, H. Comm. On Agric.), http://agriculture.house.gov/calendar/eventsingle.aspx?EventID=3093.
248 See Timothy Cama, Obama Vetoes GOP Attempt to Block Water Rule, THE HILL (Jan.
19, 2016, 7:22 PM), http://thehill.com/policy/energy-environment/266395-obama-vetoes242
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United States have ruled inconsistently on the issue. 249 It is likely that
there will not be a general consensus among the courts until the Supreme Court of the United States reviews the Rule.
A wave of congressional action seeking to overturn the Clean Water
Rule is stopped by a presidential veto.
Both chambers of Congress sought to overturn the Clean Water
Rule by using a rarely invoked law known as the Congressional Review
Act (CRA). 250 Republican Senator Joni Ernst of Iowa sponsored the
use of the CRA to overturn the Rule. 251 According to Senator Ernst,
the Rule “‘is not about clean water. Rather, it is about how much authority the federal government and unelected bureaucrats should have
to regulate what is done on private land.’” 252 In November 2015, the
Senate approved the CRA in a 55 to 43 vote 253, which allowed the CRA
to move on to the House where it passed with a 253 to 166 vote.254
These results were far short of the two-thirds vote needed in each chamber to overturn a presidential veto, and on January 19, 2016 President
Obama vetoed the bill. 255
President Obama’s veto of the CRA, aimed at overturning the
Clean Water Rule, marks the ninth veto of his presidency. 256 In support
of his decision to issue the veto, President Obama said, “this resolution
seeks to block the progress represented by this rule and deny businesses
and communities the regulatory certainty and clarity needed to invest
in projects that rely on clean water . . .” 257 However, some businesses
gop-attempt-to-block-water-rule.
249 While the United States Court of Appeals for the Sixth Circuit issued a nationwide stay
against the enforcement of the Waters of the United States Rule, two other rulings came
out dismissing similar cases for lack of jurisdiction and denying the preliminary injunction.
Waterlogged! District Court Injunction Blocks Clean Water Act Rule from Taking Effect
in 13 States, PRACTICAL LAW: REAL ESTATE (June 3, 2016), http://us.practicallaw.com/w000-6097?q=waterlogged.
250 Gregory Korte, Obama Vetoes Attempt to Kill Clean Water Rule, USA TODAY (Jan. 19,
2016, 8:48 PM), http://www.usatoday.com/story/news/politics/2016/01/19/obama-vetoesattempt-kill-clean-water-rule/79033958/.
251 Id.
252 Id.
253 Timothy Cama, Senate Measure to Stop Water Rule Advances, THE HILL (Nov. 3, 2015,
4:42 PM), http://thehill.com/policy/energy-environment/259013-senate-advances-measure-to-stop-obamas-water-regulation.
254 Timothy Cama, House Votes to Overturn Obama Water Rule, THE HILL (Jan. 13, 2016,
11:58 AM), http://thehill.com/policy/energy-environment/265734-house-votes-to-overturn-obamas-water-rule.
255 Korte, supra note 250.
256 Id.
257 OFFICE OF THE PRESS SECRETARY, VETO MESSAGE FROM THE PRESIDENT—S.J. 22 (Jan.
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and communities do not view the Rule in such a positive manner. In
fact, several businesses and states have filed actions against the Rule.
The Clean Water Rule embarks on a journey through the judicial
system.
Lawsuits challenging the Clean Water Rule have spread across the
country. 258 The plaintiffs who have brought these lawsuits “range from
industry groups, to agricultural and other interest groups, to individual
corporations, to more than half of the states in the union.” 259 Thirty
states have sued to stop the Rule in various federal district courts including: the United States District Court for the Southern District of
Georgia, Northern District of West Virginia, Northern District of Oklahoma, Southern District of Ohio, Southern District of Texas, and District of North Dakota. 260 The states opposed to the rule couched their
arguments on federalism and assert that the “EPA has usurped the
states’ primary responsibility for the management, protection, and care
of intrastate waters and lands.” 261
The lawsuit in front of the United States District Court for the
Southern District of Georgia was initially brought by eleven states:
Georgia, West Virginia, Alabama, Florida, Kansas, Kentucky, South
Carolina, Utah, and Wisconsin. 262 A few months after filing, the State
of Indiana and North Carolina’s Department of Environmental and
Natural Resources also joined the lawsuit. 263 The states sought declaratory and injunctive relief in their initial complaint contending that the
Rule was unlawful. 264 In support of this contention the states argued
that the Rule, “(1) was issued in violation of the CWA and the APA;
(2) is arbitrary and capricious in violation of the APA; (3) renders the
CWA in excess of Congress’ constitutional authority; (4) interferes
with state sovereignty in violation of the Tenth Amendment; and (5)
19, 2016), https://www.whitehouse.gov/the-press-office/2016/01/19/president-obama-vetoes-sj-22.
258
Bryan Koenig, 11th Circ. Postpones Clean Water Rule, LAW 360 (Feb. 19, 2016 6:44
PM), http://www.law360.com/articles/760885/11th-circ-postpones-clean-water-rule-arguments.
259 Olivia D. Lucas, Unsettled Waters: Clean Water Rule Challenges Remain, LAW 360
(Sept. 16, 2015, 12:28 PM), http://www.law360.com/articles/701635/unsettled-watersclean-water-rule-challenges-remain.
260 Bill Kramer, States Challenge EPA Water Rule, MULTISTATE INSIDER (Sept. 10, 2015),
https://www.multistate.com/insider/2015/09/states-challenge-epa-water-rule-2/.
261 Id.
262 Id.
263 Id.
264 See Complaint at 35, Georgia v. McCarthy, No. CV215-79, 2015 WL 5092568 (S.D.
Ga. Aug. 27, 2015).

13-CURRIE FINAL.DOCX (DO NOT DELETE)

2016]

CLEAR WATERS AHEAD?

1/18/2017 9:58 PM

221

was issued in violation of the notice and comment provision of the
APA.” 265
District Court Judge Lisa Godbey Wood denied the States’ request
for injunctive relief and dismissed the case for lack of jurisdiction. 266
Judge Wood concluded the Rule constituted a “limitation” promulgated
under Section 1311, 267 and is therefore subject to the jurisdiction the
court of appeals per Section 1369(b)(1)(E). 268 To support this conclusion, Judge Wood relied on the Eleventh Circuit’s broad interpretation
of the term “limitation” in Friends of the Everglades v. EPA. 269 In
Friends of the Everglades, the Eleventh Circuit looked to the impact
instead of the plain language of a water transfer rule to determine
whether the rule was an effluent or other limitation. 270 Judge Wood
applied the same analysis in Georgia v. McCarthy, and found that the
Clean Water Rule “operates as a limitation or restriction on permit issuers and people who would discharge into the bodies of water the Rule
now includes as waters of the United States.” 271 The states that brought
the lawsuit disagree with Judge Wood’s analysis, and an appeal of the
case is currently pending in the Eleventh Circuit. 272
A similar lawsuit was filed by Texas, Louisiana, and Mississippi
against the EPA and the Corps in the United States District Court for
the Southern District of Texas. 273 In that case, as in Georgia v. McCarthy, the states sought a declaration invalidating the Rule. 274 The states
argued that the EPA and the Corps violated the APA in enacting the
Rule governing federal jurisdiction over waters of the United States. 275
The district court judge granted a stay in the case, pending a ruling on
265

Id.
See Georgia v. McCarthy, No. CV215-79, 2015 WL 5092568, at *3 (S.D. Ga. Aug. 27,
2015).
267 Id. at 11.
268 33 U.S.C. § 1369(b)(1)(E) (2012) (“Review of the Administrator’s action . . . in approving or promulgating any effluent limitation under section 301, 302, 306 or 405 [33 U.S.C.S.
§§ 1311, 1312, 1316 or 1345] . . . may be had by any interested person in the Circuit Court
of Appeals of the United States . . . .”).
269 Georgia, 2015 WL 5092568, at *2 (citing Friends of the Everglades v. EPA, 699 F.3d
1280, 1286 (11th Cir. 2012)).
270 Friends of the Everglades v. EPA, 699 F.3d 1280, 1286 (11th Cir. 2012).
271 Georgia, 2015 WL 5092568, at *2.
272 See Margaret Harding McGill, States Won’t Drop Bid to Enjoin EPA Clean Water Act
Rule, LAW 360 (Sept. 10, 2015, 7:35 PM), http://www.law360.com/articles/701570/stateswon-t-drop-bid-to-enjoin-epa-clean-water-act-rule.
273 Jim Malewitz, Kiah Collier, & Ally Mutnick, Judge Casts EPA Rule into Muddy Legal
Waters, TEXAS TRIBUNE (Aug. 28, 2015), https://www.texastribune.org/2015/08/28/texasdisputing-epa-implementation-clean-water-rul/.
274 Id.
275 Id.
266
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whether the EPA can consolidate the “patchwork quilt” of lawsuits it
faces. 276
In North Dakota v. EPA 277, the United States District Court for the
District of North Dakota granted an injunction filed by thirteen states
to stop the enforcement of the Rule.278 According to the states, the
Rule would strip them of their sovereignty over intrastate waters by
allowing the EPA to regulate small bodies of water—drains, ditches,
and streams—that are located far from navigable waters. 279 The district
judge presiding over the case, Ralph R. Erickson, reasoned that the injunction was appropriate, reasoning: “[the] states had a substantial possibility to succeed on the merits because the rule’s treatment of tributaries and similar bodies of water went beyond a U.S. Supreme Court
decision setting parameters for the act.” 280 However, Judge Erickson
denied the states’ motion to expand the injunction to all fifty states,
which limited the injunction to Alaska, Arizona, Arkansas, Colorado,
Idaho, Missouri, Montana, Nebraska, Nevada, New Mexico, North Dakota, South Dakota, and Wyoming. 281 Despite the injunction, EPA Administrator, Gina McCarthy, has stated that the agency will continue to
implement prior regulations governing the permits under CWA in those
states impacted by the injunction. 282
Some unusual legal maneuvering ensued after the district court
decisions with the same eighteen states filing protective appeals in four
different circuit courts. 283 Those appeals were consolidated before the
Sixth Circuit Court of Appeals where the states moved to dismiss their
own case arguing that the court lacked jurisdiction. 284 Despite their
argument that the Sixth Circuit lacked jurisdiction, the states also asked
the court to stay the rule pending resolution of the challenges. 285 On
276

Id.
North Dakota v. EPA, No. 3:15-cv-59, 2015 WL 5060744 (D.N.D. Aug. 27, 2015).
278 Rita Ann Cicero, EPA Seeks Stay of Clean Water Act Case Pending JPML Ruling North
Dakota v. EPA, 36 NO. 5 WESTLAW J. ENVTL. 6, 1 (2015).
279
Id.
280 Koeing, supra note 258.
281 Cicero, supra note 278.
282 Id.
283 Katrina E. Milenkovski, Does Court of Appeals have Jurisdiction to Review the Clean
Water Rule? Six Circuit Court of Appeals to Hear, NAT’L L. REV. (Dec. 8, 2015),
http://www.natlawreview.com/article/does-court-appeals-have-jurisdiction-to-reviewclean-water-rule-sixth-circuit-court. The eighteen states petitioning against the Rule include: Ohio, Michigan, Tennessee, Oklahoma, Texas, Louisiana, Mississippi, Georgia,
West Virginia, Alabama, Florida, Indiana, Kansas, Kentucky, North Carolina, South Carolina, Utah, and Wisconsin. See In re EPA, 803 F.3d 804 (6th Cir. 2015).
284 Milenkovski, supra note 283.
285 Id.
277
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October 9, 2015, a majority of the court found that a temporary stay of
the Rule was necessary to silence “the whirlwind of confusion that
springs from the uncertainty about the requirements of the new Rule
and whether they will survive legal testing.” 286 As a result of this nationwide stay, the EPA and the Corps have not implemented the
Rule. 287 Instead, the agencies are using the 1986 regulations and associated guidance in making jurisdictional determinations. 288
While the majority of the Sixth Circuit believed that a stay was
necessary, Circuit Judge Keith dissented finding that it was “not prudent for a court to act before it determines that it has subject-matter
jurisdiction.” 289 The panel of judges for the Eleventh Circuit United
States Court of Appeals approached a parallel case against the EPA
with the same caution. 290 In State of Georgia, et al v. McCarthy, et al,
the Eleventh Circuit postponed oral argument until the Sixth Circuit
rendered a decision as to its jurisdiction.291 The Sixth Circuit issued its
crucial decision regarding jurisdiction on February 22, 2016, holding
that the circuit courts of appeals have jurisdiction to review consolidated challenges to the Clean Water Rule. 292 This decision was a narrow victory for the EPA and Corps who would prefer to see a streamlined process that gets the Rule to the Supreme Court of the United
States as quickly as possible. 293 Such a streamlined approach would
allow briefing to be done by the same administration that crafted the
Rule. 294 However, industries and states challenging the rule are still
pushing for a slower judicial process that they believe will provide an
opportunity to collect more viewpoints. 295
In reviewing the Sixth Circuit’s decision, it is clear that Supreme
286

In re EPA, 803 F.3d 804, 808–09 (6th Cir. 2015).
David Cranston & Sherry Jackman, In the Heart of the Rainy Season: The New (Stayed)
Clean Water Rule Covers Vernal Pools in California, JD SUPRA (Mar. 10, 2016),
http://www.jdsupra.com/legalnews/in-the-heart-of-the-rainy-season-the-43382/.
288 Memorandum, EPA & U.S. Dept. of Army, Administration of Clean Water Programs
in Light of the Stay of the Clean Water Rule; Improving Transparency and Strengthening
Coordination (Nov. 16, 2015), https://www.epa.gov/sites/production/files/2015-11/documents/2015-11-16_signed_cwr_post-stay_coordination_memo.pdf.
289 In re EPA, 803 F.3d 804, 809 (6th Cir. 2015) (Keith, J., dissenting)).
290 Order Denying Plaintiff’s Motion for Preliminary Injunction, Georgia v. McCarthy, No.
15-14035-EE, 2016 WL 4363130 (11th Cir. Aug. 27 2015).
291 Koenig, supra note 258.
292 In re U.S. Dept. of Defense, 817 F.3d 261 (6th Cir. 2016).
293 Katerina E. Milenkovski, Sixth Circuit Decides it Can Hear Clean Water Rule Challenges, THE NAT’L L. REV. (Feb. 25, 2016), http://www.natlawreview.com/article/sixthcircuit-decides-it-can-hear-clean-water-rule-challenges.
294 Id.
295 Id.
287
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Court precedent weighs heavily against arguments that district courts
lack jurisdiction over challenges to the Rule. 296 The court determined
that the petitions for review of the Rule fell within the scope of section
1369(b)(1)(E) and (F) of the Clean Water Act, 297 therefore jurisdiction
was proper in the circuit courts. 298 To this end Circuit Judge
McKeague, writing for the majority of the court, stated,
Since enactment of the Clean Water Act in 1972, the jurisdictional provisions of § 1369(b)(1)(E) and (F) have been subjected to judicial scrutiny in relation to various regulatory actions and have been consistently
construed not in a strict literal sense, but in a manner designed to further Congress’s evident purposes. Pursuant to the uniform trend of the
instructive case law, the scope of direct circuit court review has gradually expanded. 299

Judge McKeague further asserted, “to rule that we lack jurisdiction would be to contravene prevailing case law and frustrate congressional purpose without substantial justification.” 300
The congressional purpose that Judge McKeague referred to can
be found in section 1369(b)(1) of the Clean Water Act, which identifies
seven kinds of EPA actions that are reviewable in circuit courts.301
Subsections (E) and (F) of 1361(b)(1) are the only actions the court

296

See In re U.S. Dept. of Defense, 817 F.3d 261.
33 U.S.C. §§ 1369(b)(1)(E), (F) (2012).
298 In re U.S. Dept. of Defense, 817 F.3d at 274.
299 Id.
300 Id.
301 See 33 U.S.C. § 1369(b)(1) (2012). In full section 1369(b)(1) of the Clean Water Rule
provides:
(1) Review of the Administrator’s action
(A) in promulgating any standard of performance under section 1316 of this title,
(B) in making any determination pursuant to section 1316(b)(1)(C) of this title,
(C) in promulgating any effluent standard, prohibition, or pretreatment standard
under section 1317 of this title,
(D) in making any determination as to a State permit program submitted under
section 1342(b) of this title,
(E) in approving or promulgating any effluent limitation or other limitation under
section 1311, 1312, 1316, or 1345 of this title,
(F) in issuing or denying any permit under section 1342 of this title, and
(G) in promulgating any individual control strategy under section 1314(1) of this
title,
may be had by any interested party in the Circuit Court of Appeals of the United
States for the Federal judicial district in which such person resides or transacts
business which is directly affected by such action upon application by such persons.
In re U.S. Dep’t of Defense, 817 F.3d at 261 (quoting 33 U.S.C. § 1369(b)(1) (2012)).
297
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considered to be implicated by the Rule.302 The Sixth Circuit first considered whether the Clean Water Rule falls under subsection (E), which
authorizes circuit court review of EPA Administrator’s actions in approving any effluent limitation or other limitation. 303 In its analysis,
the court considered decisions from the D.C., Fourth, and Eight Circuits in conjunction with the United States Supreme Court’s ruling in
E.I. du Pont. 304 The primary contention that the court took away from
E.I. du Pont was that Congress intended section 1361 (b)(1)(E) to be
read broadly, thus allowing circuit courts to review more agency actions than those specified in the provision. 305 Ultimately, the Sixth Circuit held that “although the Rule does not itself impose any limitation,
its effect, in the regulatory scheme established under the Clean Water
Act, is such as to render the Rule, per the teaching of E.I. du Pont and
its progeny, subject to direct circuit court review under §
1369(b)(1)(E).” 306
Once the Sixth Circuit established that it had jurisdiction to review
the Rule under subsection (E), the court went on to evaluate circuit
court jurisdiction under subsection (F). 307 In evaluating the Rule under
subsection (F), the court relied on the Supreme Court’s findings in
Crown Simpson Pulp Co. v. Costle. 308 The important finding that the
court took from Crown Simpson was that “an action of the Administrator ‘functionally similar’ to denial of a permit is encompassed within
section (F).” 309 Given the direct effect that the Clean Water Rule has
on permitting under CWA, the Sixth Circuit held that the Rule was subject to its review under section 1369(b)(1)(F). 310
CONCLUSION
Now that the Sixth Circuit has that ruled circuit courts have jurisdiction to review the Clean Water Rule, litigation will likely erupt
throughout the circuits. Such circuit court cases may end up—as the
EPA and Corps hoped—being fast tracked to the Supreme Court of the
302

In re U.S. Dep’t of Defense, 817 F.3d at 265.
33 U.S.C. § 1369(b)(1)(E) (2012).
304 In re U.S. Dep’t of Defense, 817 F.3d at 267–69.
305 See id. at 267(citing E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 136–37
(1977)).
306 Id. at 269.
307 33 U.S.C. § 1369(b)(1)(F) (2012).
308 Crown Simpson Pulp Co. v. Costle, 445 U.S. 193, 196–97 (1980).
309 In re U.S. Dep’t of Defense, 817 F.3d at 270 (citing Crown Simpson Pulp Co., 445 U.S.
at 196).
310 Id. (finding that this decision “would best comport with the congressional goal of ensuring prompt resolution of challenges to EPA actions.”).
303
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United States in the not too distant future. Without Justice Scalia on
the bench it is likely that the Court will adopt Justice Kennedy’s “significant nexus” standard for determining “waters of the United
States”. 311 Another factor that could significantly impact the Clean Water Rule is the 2017 election of Donald Trump and a Republican majority in the House and Senate. This administration change could mean
an entire overhaul of the Clean Water Rule as President-elect Trump
has blasted the Rule as “extreme” and “unconstitutional.” 312 The incoming Trump administration could persuade the courts to send the
Rule back to EPA for a rewrite, which would render challenges to the
Rule moot. 313 If the Rule is sent back to EPA for reconsideration, then
it is highly unlikely that the Supreme Court of the United States will
review any challenges. 314 Though there is currently a nationwide stay
of the Clean Water Rule keeping it from being implemented, the ultimate fate of the Rule remains fairly uncertain.

311

Id.
Joseph Erbentraut, Donald Trump’s EPA Pick is a Leading Foe of Clean Water Laws,
THE HUFFINGTON POST (Dec. 8, 2016, 1:47 PM), http://www.huffingtonpost.com/entry/donald-trump-epa-scott-pruitt_us_584875c7e4b0f9723cfff87e. See also Susan Doyle,
The Incoming Trump Administration and the Stayed Clean Water Rule, BLOOMBERG BNA
(Nov. 30, 2016), https://www.bna.com/incoming-trump-administration-b73014447875/
(“President-elect Donald Trump is calling for the elimination of the rule, known as the
waters of the U.S. rule.”).
313 Amena H. Siayid, Water Rule Rewrite by Trump Would Moot Lawsuits: Attorneys,
BLOOMBERG BNA (Nov. 30, 2016), https://www.bna.com/water-rule-rewriten73014447859/.
314 Id.
312
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CASENOTES

CRIMINAL PROCEDURE––RETROACTIVITY––
INVALIDATION OF ACCA’S RESIDUAL CLAUSE DEEMED
NEW SUBSTANTIVE RULE WITH RETROACTIVE EFFECT IN
CASES ON COLLATERAL REVIEW.

Welch v. United States, 136 S. CT. 1257 (2016).
JOHN KENDRICK
In Welch v. United States, 1 the Supreme Court of the United States
analyzed whether its decision in Johnson v. United States, 2 which invalidated the “residual clause” 3 of the Armed Career Criminal Act
(hereinafter “ACCA”), 4 announced a new substantive rule with retroactive application to cases on collateral review. Petitioner Gregory
Welch pled guilty to one count of being a felon in possession of a firearm. 5 Federal law generally imposes a maximum punishment of tenyears imprisonment for violations of this restriction; 6 however, the
ACCA mandates an enhanced fifteen-year sentence for an offender
with three or more prior felony convictions for a “serious drug offense”
or “violent felony” at the time of conviction. 7 At trial, a presentence
report illustrated that Welch had three prior violent felony convictions,
1

Welch v. United States (Welch II), 136 S. Ct. 1257, 1264 (2016).
Johnson v. United States, 135 S. Ct. 2551, 2581 (2015) (holding that the ACCA’s residual clause violates due process as unconstitutionally vague).
3 See 18 U.S.C. § 924(e)(2)(B)(ii) (2012) (qualifying a felony conviction as a “violent
felony” if the crime “involves conduct that presents a serious potential risk of physical
injury to another [person]”), invalidated in part by Johnson, 135 S. Ct. at 2584.
4 The Armed Career Criminal Act provides:
In the case of a person who violates section 922(g) of this title and has three
previous convictions by any court referred to in section 922(g)(1) of this title for
a violent felony or a serious drug offense, or both, committed on occasions different from one another, such person shall be fined under this title and imprisoned not less than fifteen years . . . .
Armed Career Criminal Act (ACCA) of 1984, 18 U.S.C. § 924(e)(1) (2012).
5 Welch II, 136 S. Ct. at 1262; see 18 U.S.C. § 922(g) (2012) (prohibiting the possession
of a firearm by any person convicted of a felony).
6 See 18 U.S.C. § 924(a)(2) (2012) (establishing a maximum ten-year prison sentence for
violations of § 922(g)).
7 Welch II, 136 S. Ct. at 1261 (quoting 18 U.S.C. § 924(e)(1) (2012)).
2
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including a 1996 strong-arm robbery conviction. 8 The district court
overruled Welch’s objection to the report 9 and found that the robbery
conviction at issue qualified as a violent felony under the elements
clause and the residual clause of the ACCA. 10 Accordingly, the district
court ruled that Welch qualified as an armed career criminal and sentenced him to the ACCA’s mandatory fifteen-year prison term. 11
Following his conviction, Welch appealed to the United States
Court of Appeals for the Eleventh Circuit. 12 The Eleventh Circuit affirmed the district court and held that the 1996 robbery conviction qualified as a violent felony under the ACCA’s residual clause. 13 The court
did not address whether the conviction was applicable under the elements clause. 14 Subsequently, the Supreme Court denied certiorari and
Welch’s conviction became final in 2013. 15 Welch then began a pro se
collateral challenge to his conviction as an armed career criminal under
28 U.S.C. § 2255. 16 The district court—relying on the residual clause—denied Welch’s motion and further declined to issue a certificate of
appealability. 17 Thereafter, Welch appealed to the Eleventh Circuit, at
which time Johnson was pending before the Supreme Court. 18 The
Eleventh Circuit declined to issue a certificate of appealability and further denied Welch’s motion to hear his case until Johnson was announced. 19 Less than three weeks later, and two years after Welch’s
conviction became final, the Supreme Court decided Johnson. 20 After
exhausting all possible habeas remedies, Welch again appealed pro se,
8 Id. at 1262. The report provided that Welch “punched the victim in the mouth” during
the course of the 1996 robbery. Id.
9 Id. Welch objected to the presentence report on grounds that the conviction did not
qualify as a violent felony under the ACCA. Id.
10 Id. at 1262; see 18 U.S.C. § 924(e)(2)(B)(i)–(ii) (2012) (defining the elements clause
and the residual clause of the ACCA).
11 Welch II, 136 S. Ct. at 1262.
12 United States v. Welch (Welch I), 683 F.3d 1304, 1310 (11th Cir. 2012).
13 See id. at 1313–14. The court reasoned that the act of “sudden snatching” during the
robbery was sufficient to qualify the conviction as a violent felony. Id. at 1312.
14 Id. at 1313. The court hinted at the notion that the conviction would not qualify under
the elements clause but noted “the issue is not cut and dried.” Id.
15 Welch II, 136 S. Ct. at 1263 (citing Welch v. United States, 133 S. Ct. 913 (2013)).
16 Id.; see 28 U.S.C. § 2255 (2012) (providing a method for federal prisoners to challenge
a sentence imposed in violation of federal law or the Constitution).
17 Welch II, 136 S. Ct. at 1263; see 28 U.S.C. § 2253(c)(2) (2012) (“A certificate of appealability may issue . . . only if the applicant has made a substantial showing of the denial
of a constitutional right.”).
18 Welch II, 136 S. Ct. at 1263.
19 Id.
20 Id. at 1263. Johnson was announced in 2015 and Welch’s conviction became final in
2013. See id.
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and the Supreme Court granted certiorari on the issue of whether the
district court erred in denying Welch’s § 2255 motion and whether
Johnson announced a new substantive rule of constitutional law with
retroactive effect in cases on collateral review. 21
The Court held that its decision in Johnson qualified as a substantive rule with retroactive effect on collateral review. 22 In its analysis,
the Court relied on the standard set forth in Teague v. Lane, which held
that new procedural rules are generally not given retroactive effect to
cases on collateral review but that new substantive rules are applied
retroactively. 23 The Court reasoned that Johnson qualified as a substantive rule because it “changed the substantive reach of the Armed
Career Criminal Act, altering ‘the range of conduct or the class of persons that the [Act] punishes.’” 24 The Court then clarified the relationship between substantive rules and the Teague standard. 25 The Court
explained that the Teague standard hinges on the procedural or substantive function of the rule rather than the rule’s “underlying constitutional guarantee.” 26 Additionally, the Court reasoned that a new rule
does not have to “limit [Congress’s] power” in order to qualify as substantive. 27
The Court did not address whether the district court erred in denying Welch’s § 2255 motion but noted that the retroactive effect given
to Johnson serves to allow “reasonable jurists [to] at least debate
whether Welch is entitled to relief.” 28 Consequently, the Court remanded the case to determine whether Welch’s 1996 robbery conviction was applicable under the ACCA’s elements clause. 29 With its
holding, the Court redefined the method of determining whether a new
rule is substantive, thus having retroactive effect, based on the rule’s

21

Id.
Id. at 1268.
23
Id. at 1264 (citing Teague v. Lane (Teague IV), 489 U.S. 288, 310 (1989) (plurality
opinion)).
24 Welch II, 136 S. Ct. at 1265 (quoting Schriro v. Summerlin, 542 U.S. 348, 353 (2004)).
25 See id. at 1265–67.
26 Id. at 1266. The Court explained that a new rule which is founded on a substantive
source can still qualify as procedural under the Teague analysis. See, e.g., Beard v. Banks
542 U.S. 406, 408 (2004) (holding a new rule altering the function of juries in capital sentencing proceedings qualifies as procedural).
27 Welch II, 136 S. Ct. at 1267. The Court explained that new rules derived from interpreting federal criminal statutes are simply treated as substantive rules under the Teague
analysis. Id.
28 Id. at 1269.
29 Id.
22
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function. 30 In doing so, the Court further altered the doctrine of retroactivity by moving away from the traditional substantive-procedural
rule distinction, and instead retroactively applying a new rule with a
substantive effect in cases on collateral review.
Almost three decades before Welch, the United States Supreme
Court set forth the general standard governing the retroactive application of new rules in cases on collateral review in Teague v. Lane. 31 Petitioner Frank Teague, an African American, was convicted of numerous felonies by an all-white jury. 32 During jury selection, the
prosecutor utilized all ten of his peremptory challenges to remove African Americans from the jury pool. 33 The trial court twice denied
Teague’s motion for a mistrial and proceeded to impose its sentence. 34
On appeal, the Illinois Appellate Court rejected Teague’s claim that the
jury was not “representative of the community” and affirmed the trial
court. 35 Teague then sought collateral relief in the United States District Court for the Northern District of Illinois. 36 The district court denied relief, 37 and Teague appealed to the United States Court of Appeals for the Seventh Circuit. 38 In the interim, the Supreme Court
decided Batson v. Kentucky and Allen v. Hardy. 39 The Seventh Circuit
30

See id. at 1266.
Teague v. Lane, (Teague IV), 489 U.S. 288, 301 (1989) (plurality opinion).
32 Id. at 292–93. Teague was convicted of three counts of attempted murder, two counts
of armed robbery, and one count of aggravated battery. Id.
33 Id. at 293.
34 Id. On appeal, Teague contended the jury was an inadequate representation of the community; however, the prosecutor successfully maintained that the strikes were to achieve a
jury equally comprised of both men and women. See id.
35 Teague IV, 489 U.S. at 293. This claim is also referred to as the “fair cross section
claim.” Id. at 293–94; see People v. Teague (Teague I), 439 N.E.2d 1066, 1069–70 (Ill.
App. Ct. 1982) (finding that the trial judge’s questioning of the jury and the prosecutor’s
explanation were sufficient to overcome the existence of constitutional error).
36 Along with his fair cross section claim, the petitioner also requested the district court to
examine the validity of Swain v. Alabama. Teague IV, 489 U.S. at 293; see Swain v. Alabama, 380 U.S. 202 at 222 (1965) (holding that a prosecutor may use peremptory strikes
to remove blacks from a petit jury without providing a valid reason for doing so), overruled
by Batson v. Kentucky, 476 U.S. 79 (1986).
37 Teague IV, 489 U.S. at 293. The district court “held that it was bound by Swain and
Circuit precedent.” Id. (citations omitted).
38 Id. at 294. A panel of the court of appeals reasoned that the petitioner had established
an elemental case of discrimination and agreed that the Sixth Amendment’s fair cross section claim applied to petit juries; however, a majority of the court voted to rehear the case
en banc. Id. (citing United States ex rel. Teague v. Lane (Teague II), 779 F.2d 1332 (7th
Cir. 1985)).
39 See Allen v. Hardy, 478 U.S. 255, 255 (1986) (per curiam) (holding that Batson was
not retroactive on collateral review to convictions deemed final before the new rule was
announced); Batson v. Kentucky, 476 U.S. 79, 80–81 (1986) (altering the evidentiary
31
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held that the precedent in effect at the time barred the retroactive application of Batson and that the fair cross section requirement was inapplicable to petit juries. 40
Following the Seventh Circuit’s decision, the United States Supreme Court granted certiorari to examine whether Batson applied retroactively in cases on collateral review 41 and whether the Sixth Amendment’s fair cross section requirement applied to petit juries. 42 The
Court held that Batson did not apply retroactively in cases on collateral
review. 43 However, the Court declined to address the merits of the fair
cross section requirement’s application to petit juries and held that a
new rule, if adopted, would not apply retroactively in cases on collateral review. 44 In its analysis of Teague’s first claim, the Court relied
on its prior decision in Allen v. Hardy, which was governed by the Linkletter standard. 45 The Court reasoned that the rule announced in Allen
effectively barred the retroactive application of Batson in cases on collateral review. 46 Accordingly, the Court ruled that Teague could not
benefit from Batson because his case became final before the new rule
was announced. 47
In examining Teague’s fair cross section claim, the Court focused
its analysis on the retroactive effect that this proposed “new rule”
would have in cases on collateral review. 48 By doing so, the Court
showing required under Swain to establish a prima facie case of racial discrimination based
on the prosecutor’s use peremptory strikes).
40 Teague IV, 489 U.S. at 294; see Teague v. Lane (Teague III), 820 F.2d 832 (7th Cir.
1987) (en banc). The court of appeals held that the petitioner could not benefit from Batson, because the subsequent decision in Allen announced the rule did not apply in cases on
collateral review. See id. at 836. The court of appeals further reasoned that the fair cross
section requirement was not applicable to petit juries. See id. at 840.
41 See Teague IV, 489 U.S. at 294.
42 Id. at 292; see Taylor v. Louisiana, 419 U.S. 522 (1975) (holding that the Sixth Amendment’s fair cross section requirement applied to a jury venire but not to a petit jury).
43 Teague IV, 489 U.S. at 296.
44 Petitioner’s claim requested the Court to extend its decision in Taylor to petit juries.
See id. at 292, 299.
45 Id. at 295; see Linkletter v. Walker, 381 U.S. 618 (1965) (establishing a three step approach to determine the retroactive effect of a new rule in cases on collateral review). The
Linkletter standard examined the “prior history of the rule in question, its purpose and effect, and whether its retrospective operation will further or retard its operation.” Id. at 629
(alteration in original).
46 See Teague IV, 489 U.S. at 296.
47 Id. at 295–96. Teague’s conviction became final almost three years prior to Batson. Id.
The Court explained the term “final” as a case “where the judgment of conviction was
rendered, the availability of appeal exhausted, and the time for petition for certiorari had
elapsed” before the new rule is announced. Id. at 295 (quoting Allen v. Hardy, 478 U.S.
255, 258 (1986)).
48 The Court explained, “Because we adopt Justice Harlan’s approach to retroactivity for
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departed from its Linkletter standard and articulated a new approach to
govern the retroactive effect of new rules in cases on collateral review. 49 The Court first explained that a new rule is announced “if the
result was not dictated by precedent existing at the time the defendant’s
conviction became final.” 50 The Court then adopted the suggestions of
Justice Harlan 51 and held that new constitutional rules are always given
retroactive effect on direct review but generally are not retroactive in
cases on collateral review. 52 Additionally, the Court provided two distinct exceptions to the general bar against retroactivity. 53 The Court
explained that a new rule that “places ‘certain kinds of primary, private
individual conduct beyond the power of criminal law-making authority
to proscribe’” or “requires the observance of ‘those procedures that . . .
are ‘implicit in the concept of ordered liberty’” would be applied retroactively on collateral review. 54
Applying Teague’s proposed new rule under its new standard, the
Court reasoned that the rule would not apply retroactively unless it
qualified under one of the articulated exceptions. 55 The Court explained that the rule did not qualify under the first exception because
“[the rule] would not accord constitutional protection to any primary
activity whatsoever.” 56 The Court further reasoned that the rule did not
qualify as a “watershed rule of criminal procedure” because the absence of the new rule would not seriously diminish the possibility of an

cases on collateral review, we leave the resolution of that question [extending the fair cross
section requirement] for another day.” Id. at 292 (alteration in original). The Court further
noted that extending the requirement to petit juries would require the adoption of a new
rule, thus turning petitioner’s claim into an issue of retroactivity. Id. at 299.
49 See Teague IV, 489 U.S. at 301. The Court opined that its existing approach to retroactivity on collateral review “require[d] modification.” Id. (alteration in original). The
Court expressed its dissatisfaction with the Linkletter approach, because “[the standard]
led to the disparate treatment of similarly situated defendants on direct review.” Id. at 303.
50
Id. at 301 (emphasis added).
51 Justice Harlan’s approach to retroactivity on collateral review was founded upon the
purpose of habeas corpus rather than the “purpose of the new rule whose benefit” is sought.
Mackey v. United States, 401 U.S. 667, 682 (1971) (Harlan, J., opinion concurring in judgments in part and dissenting in part) (advocating that new rules should not be given retroactive effect on collateral review unless the rule qualifies under an exception).
52 Teague IV, 489 U.S. at 310–11.
53 Id. at 311 (adopting Justice Harlan’s noted exceptions).
54 Id. (quoting Mackey v. United States, 401 U.S. 667, 692–693 (1971)). The Court
termed rules falling under the second exception as “watershed rules of criminal procedure.”
Id.
55 Id. at 310.
56 Id. at 311 (alteration in original).
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accurate conviction. 57 Consequently, the Court utilized the issue of extending the Sixth Amendment’s fair cross requirement to determine
that a new rule, if adopted, would not be given retroactive effect in
cases on collateral review. 58
The Court’s holding established a uniform approach to retroactivity designed to benefit all similarly situated defendants, while also retaining the interests of finality in criminal cases. 59 The Court did not
address the distinction between substantive and procedural rules, but
stated, “The relevant frame of reference . . . is not the purpose of the
new rule whose benefit the [defendant] seeks, but instead the purposes
for which the writ of habeas corpus is made available.” 60 As a result,
this unrecognized substantive-procedural distinction has served to extend the scope of the Teague standard and further define a class of rules
falling outside the general bar against retroactivity. 61
Less than ten years after its decision in Teague, the Court altered
its approach to retroactivity in Bousley v. United States by recognizing
the retroactive application of substantive rules. 62 Petitioner Kenneth
Bousley was convicted of a federal firearm crime under 18 U.S.C. §
924(c)(1). 63 Following his conviction and unsuccessful efforts on direct appeal, Bousley sought collateral relief in the United States District
Court for the District of Minnesota. 64 The district court dismissed his
petition and Bousley appealed to the United States Court of Appeals
for the Eighth Circuit. 65 While his appeal was pending, the Supreme
57

See Teague IV, 489 U.S. at 313–15.
Id. at 316.
59 The Court explained that the “[a]pplication of constitutional rules not in existence at the
time a conviction became final seriously undermines the principle of finality which is essential to the operation of our criminal justice system.” Id. at 309. The Court further reasoned that recognizing the petitioner’s proposed new rule would not apply retroactively to
other similarly situated defendants. See id. at 315.
60 Id. at 306 (quoting Mackey v. United States, 401 U.S. 667, 682 (1971) (internal quotation marks omitted)).
61 Less than six months after Teague, the Court held “rules prohibiting a certain category
of punishment for a class of defendants because of their status or offense” are also covered
under the Teague standard’s first exception. Penry v. Lynaugh, 492 U.S. 302, 330 (1989)
(holding that the Eighth Amendment does not bar the execution of mentally handicapped
defendants), abrogated by Atkins v. Virginia, 536 U.S. 304, 321 (2002) (holding that the
execution of mentally handicapped criminals qualifies as cruel and unusual punishment
under the Eighth Amendment).
62 Bousley v. United States (Bousley II), 523 U.S. 614, 620 (1998).
63 Id. at 616; see 18 U.S.C. § 924(c)(1) (2012) (prohibiting the “use” of a firearm during
“any crime of violence or a drug trafficking crime.”).
64 Bousley II, 523 U.S. at 616–17. The petitioner sought to challenge the factual basis of
his guilty plea. Id.at 617.
65 See id. The district court reasoned that the location of drugs and guns in the petitioner’s
58
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Court decided Bailey v. United States. 66 The Eighth Circuit declined
to apply Bailey retroactively and affirmed the district court’s dismissal. 67 Bousley again appealed, and the United States Supreme Court
granted certiorari to analyze whether its decision in Bailey applied retroactively in cases deemed final before the new rule was announced. 68
On appeal, the Court reversed the Eighth Circuit and held that Bailey applied retroactively in cases on collateral review. 69 In reaching its
decision, the Court did not utilize the Teague standard but instead used
its decision in Bailey to define a new group of rules that inherently require retroactive effect in cases on collateral review. 70 The Court explained that the standard articulated in Teague only applied to procedural rules—not in cases where “[the] Court decides the meaning of a
criminal statute enacted by Congress.” 71 After distinguishing substantive rules as falling outside the general bar against retroactivity, the
Court drew upon the underlying purpose of the Teague standard to support the retroactive application of Bailey. The Court explained that the
key purpose of habeas corpus, upon which Teague was founded, is “to
assure that no man has been incarcerated under a procedure which creates an impermissibly large risk that the innocent will be convicted.” 72
The Court further reasoned that the narrow group of procedural rules
that qualified under the first exception to Teague are equivalent to “decisions . . . holding that a substantive federal criminal statute does not
reach certain conduct,” 73 because each carries a substantial threat that
“a defendant stands convicted of ‘an act that the law does not make
criminal.’” 74 In accordance with the foundational purpose of habeas
corpus, the Court held that Bailey applied retroactively in cases on collateral review because the rule altered the reach of a federal criminal

bedroom was sufficient to establish a factual basis for his guilty plea. Id.
66 Id. at 617–18; see Bailey v. United States, 516 U.S. 137, 150 (1995) (holding that the
word “use” requires a showing of “active employment of the firearm” in convictions under
18 U.S.C. § 924(c)(1)).
67 Bousley II, 523 U.S. at 617–18; see generally Bousley v. Brooks (Bousley I), 97 F.3d
284, 286–87 (8th Cir. 1996), rev’d sub nom. Bousley II, 523 U.S. at 624.
68 Bousley II, 523 U.S. at 618. The Court explained that the pertinent issue was “to resolve
a split among the Circuits over the permissibility of post-Bailey collateral attacks on §
924(c)(1) convictions obtained pursuant to guilty pleas.” Id. (footnote omitted).
69 Id. at 621, 624.
70 Id. at 620. The Court noted, “[W]e do not believe that Teague governs this case.” Id.
71 Id.
72 Bousley II, 523 U.S. at 620 (quoting Desist v. United States, 394 U.S. 244, 262 (1969)
(internal quotations omitted)).
73 Id. at 620.
74 Id. (quoting Davis v. United States, 417 U.S. 333, 346 (1974)).
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statute. 75
Although the Court defined a new class of rules outside the Teague
standard, the Court did not address the factors used in distinguishing
procedural rules from substantive rules. 76 Nevertheless, the Court’s
holding extended the narrow limitations of the Teague standard by allowing rules qualified as substantive to apply retroactively in cases on
collateral review. In doing so, the Court began its trend of distinguishing substantive rules from procedural rules when analyzing retroactivity under the Teague standard. 77
The Court further clarified the function of substantive rules under
its retroactivity standard in Schriro v. Summerlin. 78 Respondent Warren Summerlin was convicted of sexual assault and first-degree murder. 79 State law in existence at the time authorized the use of the death
penalty upon a judge’s finding of qualified aggravating factors. 80 At
trial, the presiding judge found two such factors and imposed the death
penalty. 81 On direct appeal, the Arizona Supreme Court affirmed the
lower court’s judgment. 82 Summerlin then began a series of collateral
attacks to challenge his conviction and sentence. 83
Following the district court’s denial of relief, Summerlin appealed
to the United States Court of Appeals for the Ninth Circuit. 84 While
his motion was pending in the Ninth Circuit, the Supreme Court decided Ring v. Arizona, which held that the existence of aggravating factors must be determined by a jury. 85 Relying on Ring, the Ninth Circuit
affirmed Summerlin’s conviction but invalidated his death penalty sentence on grounds that Ring applied retroactively. 86 The Ninth Circuit
75

See id. at 621.
See id. at 620–21. Aside from new rules that alter a federal criminal statute, the Court
did not elaborate on other rules that would qualify as substantive. Id.
77 See Bousley II, 523 U.S. at 621. The Court did not abolish the established exceptions
under the Teague standard, but rather created a new class of rules—substantive—that fall
outside the general bar against retroactivity. Id.
78 Schriro v. Summerlin (Summerlin II), 542 U.S. 348, 358 (2004).
79 Id. at 350.
80 See id.
81 See id. Specifically, the court found a prior felony conviction involving violence and
that the felonious act was conducted in a “depraved manner.” Id.
82 Id.
83 Summerlin II, 542 U.S. at 350.
84 See Summerlin v. Stewart (Summerlin I), 341 F.3d 1082 (9th Cir. 2003) (en banc), rev’d
sub nom. Summerlin II, 540 U.S. at 348.
85 Summerlin II, 540 U.S. at 350–51. After the Court’s decision in Ring, the respondent
sought retroactive benefit from the new rule in his collateral attack. Id. at 351; see Ring v.
Arizona 536 U.S. 584, 607–09 (2002) (requiring the existence of aggravating factors to be
found by a jury).
86 Summerlin I, 341 F.3d at 1121.
76
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found that Ring qualified as either a substantive rule or a watershed
procedural rule, thus having retroactive effect in Summerlin’s collateral challenge. 87 Following the Ninth Circuit’s decision, the United
States Supreme Court granted certiorari to analyze whether the rule announced in Ring qualified as procedural or substantive, which in turn
determined retroactive application of the rule. 88
The Court reversed the Ninth Circuit and held that Ring was not
entitled to retroactive application under the Teague standard, because
the rule was procedural and did not qualify as a watershed rule of criminal procedure. 89 In reaching its decision, the Court first noted the general premise of the Teague standard: giving retroactive application to
new rules on direct review while strictly limiting retroactive application in cases on collateral review. 90 The Court then set forth the controlling interpretation of Teague’s exceptions and explained that
“[n]ew substantive rules generally apply retroactively.” 91 As a result,
the Court employed the reasoning behind its prior decision in Bousley
and incorporated a substantive-procedural rule distinction under its
standard of retroactivity. 92
The Court reasoned that a rule altering the reach or meaning of a
federal criminal statute, along with a rule that changes the scope of
conduct punishable under a criminal statute, qualifies as substantive. 93
The Court further reasoned that substantive rules demand retroactive
application due to the risk that “a defendant stands convicted of ‘an act
that the law does not make criminal’ or faces a punishment the law
cannot impose upon him.” 94 In contrast, the Court explained that procedural rules are generally barred from retroactive application on collateral review. 95 The Court noted that procedural rules “do not produce
a class of persons convicted of conduct the law does not make criminal,
but merely raise the possibility that someone convicted with use of the
invalidated procedure might have been acquitted otherwise.” 96 Under
this interpretation, the Court explained that procedural rules are only
given retroactive application on collateral review when the absence of
the new rule exposes the defendant to a substantial threat of receiving
87
88
89
90
91
92
93
94
95
96

See Summerlin II, 540 U.S. at 352–53.
Id. at 351.
Id. at 353, 356.
See id. at 351−352.
Id. at 351.
See id. at 351–52.
Summerlin II, 542 U.S. at 351–52.
Id. at 351–52 (quoting Bousley II, 523 U.S. at 620).
Id.
Id.
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an inaccurate conviction. 97
Applying its redefined substantive-procedural approach under the
Teague standard, 98 the Court held that Ring did not qualify as a substantive rule. 99 The Court reasoned that its decision in Ring “did not
alter the range of conduct Arizona law subjected to the death penalty”
but rather “altered the range of permissible methods for determining
whether a defendant’s conduct is punishable by death” by placing the
burden of factfinding upon the jury. 100 After establishing the rule in
Ring as procedural, the Court analyzed the rule’s qualification under
the second exception of the Teague standard. 101 The Court explained
that the narrow construction of the watershed rules of criminal procedure exception to the general bar against retroactivity is centered on the
question of “whether judicial factfinding so ‘seriously diminishe[s]’ accuracy that there is an ‘impermissibly large risk’ of punishing conduct
the law does not reach.” 102 The Court then found that the possible discrepancies between judicial and jury factfinding regarding the existence of aggravating factors did not present a substantial threat of injustice as required under the exception. 103 Accordingly, the Court held
that Ring was retroactively barred under the Teague standard, because
the rule qualified as procedural and did not fit an exception. 104
The Court’s decision altered the scope and operation of the Teague
standard by establishing a new substantive rule exception to the general
bar against retroactivity in cases on collateral review. 105 Additionally,
the Court shifted the focus of its Teague analysis on a substantive-procedural rule distinction. As a result, the Court further expanded the
narrow limitations of the Teague standard and opened the door to a
variety of rules that could be classified as substantive. 106
97 The Court provided a general qualification that a rule must satisfy in order to fit the
watershed rules of criminal procedure exception. See id.
98 The Court made clear that an analysis under Teague hinges on whether the new rule is
substantive or procedural. See id. at 351–52.
99
Summerlin II, 542 U.S. at 354.
100 Id. at 353.
101 See id. at 354–57.
102 Id. at 355–56 (quoting Teague IV, 489 U.S. at 312–13) (emphasis removed).
103 Id. at 356.
104 Id. at 358.
105 The Court stated the first exception to the Teague standard as pertaining to substantive
rules. See Summerlin II, 542 U.S. at 351–52. However, the Court also noted that certain
constitutional determinations that “place particular conduct or persons covered by the statute beyond the State’s power to punish” under Teague’s first exception are “more accurately characterized as substantive rules not subject to the [non-retroactive] bar.” Id. at 366
n.4 (emphasis added).
106 See generally Montgomery v. Louisiana, 136 S. Ct. 718, 724 (2016) (holding that a rule
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In Welch, the Court’s interpretation of substantive rules under the
Teague standard illustrates this substantive rule based approach to retroactivity. The Court drew upon its prior decisions in Bousley and
Schriro to clarify the relationship between substantive rules and the
Teague standard. 107 Accordingly, the Court found that Johnson qualified as a substantive rule, because it altered the range of conduct punishable under the ACCA’s residual clause. 108 However, the Court went
beyond this established understanding and held that the Teague standard is based on the substantive effect or function of a new rule rather
than the “underlying constitutional guarantee” of the rule. 109 Under
this approach, the Court has seemingly moved beyond its substantiveprocedural distinction in favor of extending retroactive effect to a new
rule so long as it carries a substantive function.
The direct impact of Welch will undoubtedly be seen when scores
of federal prisoners, convicted as armed career criminals under the
ACCA’s residual clause, seek resentencing and burden courts with the
task of reviewing each conviction. 110 On a larger scale, however, the
impact of the Court’s decision on the future of retroactivity has the potential to severely hinder the interest of finality in criminal cases by
diminishing the limitations set forth under the original Teague standard. 111 Whether the Court will continue this trend of expanding the
substantive rule exception is not wholly clear; however, this decision
illustrates the Court’s willingness to disrupt seemingly final convictions in order to preserve the Constitution’s guarantee of justice.

barring the imposition of mandatory life without parole prison sentences upon juveniles is
substantive). The Court opined that “the Constitution requires substantive rules to have
retroactive effect regardless of when a conviction became final.” Id. at 729.
107 See Welch II, 136 S. Ct. at 1264–66.
108 See id. at 1265.
109 Id. at 1266.
110 See Leah M. Litman, Residual Impact: Resentencing Implication’s of Johnson’s Potential Ruling on ACCA’s Constitutionality, 115 COLUM. L. REV. SIDEBAR 55, 60–64 (2015),
for a general discussion of Welch’s potential impact on prisoners convicted under the
ACCA’s residual clause.
111 See Welch II, 136 S. Ct. at 1266 (noting the Teague standard creates a balance between
need for finality in criminal cases and “countervailing imperative to ensure that criminal
punishment is imposed only when authorized by law.”).
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CIVIL RIGHTS—EMPLOYMENT DISCRIMINATION—
LIMITATIONS PERIOD FOR CONSTRUCTIVE DISCHARGE
UNDER TITLE VII RULED TO COMMENCE ON RESIGNATION
OF EMPLOYEE—NOT ON LAST DISCRIMINATORY ACT OF
EMPLOYER.
Green v. Brennan, 136 S. Ct. 1769 (2016).
ALEXANDER G. THRASHER 1
In Green v. Brennan, the United States Supreme Court considered
when the limitations period for filing a claim begins in cases where an
employee has been constructively discharged 2 rather than terminated.3
Marvin Green was employed as postmaster of the United States Postal
Service in Englewood, Colorado at the time he applied for the postmaster position in Boulder, Colorado. 4 After being denied this promotion,
Green alleged racial discrimination as the basis for the denial, and soon
thereafter, his interactions with his superiors began to deteriorate.5
Subsequently, the Postal Service accused Green of intentionally delaying the mail, 6 a criminal offense, and launched a formal investigation
against him. 7
On December 16, 2009, Green and the Postal Service signed an
agreement wherein the Postal Service agreed not to pursue any criminal
charges if Green resigned from his position as postmaster in Englewood, or alternatively, Green had the option to accept the postmaster
position in Wamsutter, Wyoming. 8 However, this position was at a
1

Candidate for Juris Doctor, 2018, Cumberland School of Law, Samford University;
Bachelor of Arts, Washington University in St. Louis.
2
Green v. Brennan (Green III), 136 S. Ct. 1769, 1774 (2016) (explaining that constructive discharge occurs when an employee “[is] not fired, but resigns in the face of intolerable
discrimination”).
3 Id.
4 Id.
5 Id.
6 Id. (referencing 18 U.S.C. § 1703 (2012)).
7 Green III, 136 S. Ct. at 1774. The Postal Service’s Office of the Inspector General
(OIG) investigated the allegations and Green was placed on off-duty status during this time.
Id. Even though the OIG found no basis for additional investigation, Green was informed
that “‘the OIG [was] all over this’ and that the ‘criminal’ charge ‘could be a life changer.’”
Id.
8 Id.
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significantly lower salary. 9 Thereafter, Green submitted his resignation to the Postal Service on February 9, 2010. 10
Title VII of the Civil Rights Act of 1964 (hereinafter “Title VII”)
requires an employee claiming unlawful discrimination to contact an
Equal Employment Opportunity (EEO) counselor within 45 days of the
“matter alleged to be discriminatory.” 11 Failure to do so within this
time frame bars the employee’s claim.12 On March 22, 2010, 41 days
after submitting his resignation and 96 days after signing the settlement
agreement, Green contacted an EEO counselor. 13 Green alleged that
the threatened criminal charges were retaliation for his complaint regarding the promotion. 14 Green also alleged that the resulting agreement effectively forced his resignation and violated Title VII. 15
Green ultimately filed a constructive discharge 16 suit against the
Postal Service in the United States District Court for the District of
Colorado. 17 The Postal Service moved for summary judgment on
grounds that Green “failed to make timely contact with an EEO counselor within 45 days of the ‘matter alleged to be discriminatory,’ as
required by 29 CFR § 1614.105(a)(1).” 18 Summary judgment was
granted in favor of the Postal Service. 19 On appeal, the Tenth Circuit
affirmed summary judgment after finding that the ‘“matter[s] alleged
to be discriminatory’ encompassed only the Postal Service’s discriminatory actions and not Green’s independent decision to resign on February 9.” 20 Consequently, the court of appeals reasoned the appropriate
date for beginning the 45-day limitation period was the signing of the
settlement agreement on December 16, 2009, and determined Green’s
claim was barred. 21
Green appealed the Tenth Circuit’s decision, and the United States
9

Id.
Green III, 136 S. Ct. at 1774. The agreement provided that either resignation or reassignment to Wyoming would be effective on March 31, 2010. Id.
11 Id.
12 Id. at 1775 (citing 29 C.F.R. § 1614.105(a)(1) (2015)).
13 Id. at 1774.
14 Green III, 136 S. Ct. at 1174.
15 Id. at 1775.
16 See Constructive Discharge, BLACK’S LAW DICTIONARY 495 (8th ed. 2004) (defining
constructive discharge as “[a] termination of employment brought about by making the
employee’s working conditions so intolerable that the employee feels compelled to
leave.”).
17 Green III, 136 S. Ct. at 1775.
18 Id.
19 Green v. Donahue (Green II), 760 F.3d 1135, 1139 (10th Cir. 2014).
20 Green III, 136 S. Ct. at 1775 (quoting Green II, 760 F.3d at 1142).
21 Green II, 760 F.3d at 1142.
10
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Supreme Court granted certiorari to resolve a circuit split 22 on the issue
of whether the limitations period begins to run after the employer’s last
discriminatory act, or when the employee actually resigns. 23 The Court
held that the limitations period for a constructive discharge claim begins to run when an employee gives notice of his resignation rather than
when an employer commits its last discriminatory act. 24
The Court began its analysis by considering the language of the
EEOC regulation, and looking specifically to the meaning of the word
“matter.” 25 Because “matter” simply means “an allegation forming the
basis of a claim or defense,” 26 and because the regulation made no reference to cases of constructive discharge specifically, the Court determined that applying the plain meaning of the word “matter” was insufficient for settling whether a “matter alleged to be discriminatory”
includes acts of the employee or only the discriminatory acts of the
employer. 27
22

Compare Mayers v. Laborers’ Health and Safety Fund of N. Am., 478 F.3d 364, 370
(D.C. Cir. 2007) (per curium) (holding that the continuing violations doctrine did not save
a former employee’s untimely claim against the employer), and Davidson v. Ind.-Am. Water Works, 953 F.2d 1058, 1059 (7th Cir. 1992) (finding that the statute of limitations began
to run when the defendant took an adverse action against the former employee, not when
the employee felt the consequences of that action at some later time), with Flaherty v.
Metromail Corp., 235 F.3d 133, 138–39 (2nd Cir. 2000) (finding that employee’s claim for
constructive discharge began when she submitted her formal notice of retirement, not when
she informed employer that she was considering retiring), and Draper v. Coeur Rochester,
Inc., 147 F.3d 1104, 1107–08 (9th Cir. 1998) (holding that events that occur outside the
limitations period may be considered a basis for a discrimination claim as long as the events
are part of the same ongoing and unlawful employment practice), and Hukkanen v. Int’l
Union of Operating Eng’rs Local 101, 3 F.3d 281, 285 (8th Cir. 1993) (holding that when
Title VII violations are continuing in nature, the limitations period does not begin to run
until the last occurrence of discrimination), and Young v. Nat’l Ctr. for Health Servs. Research, 828 F.2d 235, 238 (4th Cir. 1987) (holding that related discrimination claims which
are barred by limitations should be allowed as evidence on the question of whether plaintiff
was constructively discharged).
23 Green III, 136 S. Ct. at 1775.
24 Id. at 1776–77.
25 Id. at 1776.
26 Id. (quoting Black’s Law Dictionary 1126 (10th ed. 2014) (internal quotation marks
omitted)).
27 Id. The Court’s decision in Green was not entered in the absence of any disagreement
between the Justices. In his dissent, Justice Thomas argued that the majority applied an
“atextual reading of the regulation that expands the constructive-discharge doctrine” that
is inconsistent with the text and the historical roots of the doctrine. Green III, 136 S. Ct.
at 1791 (Thomas, J., dissenting). Justice Thomas argued that just as the Morgan Court
refused to allow the word “practice” to be read to mean a combination of multiple acts into
a single unlawful act for purposes of overcoming a limitations period, neither should “matter” be interpreted to mean the coupling of discriminatory acts of the employer and subsequent acts of the employee in response. Id. at 1792.
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Instead, the Court applied the previously established “standard
rule” that a “limitations period commences when the plaintiff has a
complete and present cause of action.” 28 “A cause of action does not
become ‘complete and present’ for limitations purposes until the plaintiff can file suit and obtain relief.” 29 By applying this standard rule to
cases of constructive discharge, the Court found that the employee’s
resignation is an essential element of the matter alleged to be discriminatory for three reasons. 30 First, the resignation is part of establishing
a “complete and present cause of action.” 31 Second, the language of
the EEOC regulation failed to indicate any intent to preclude the application of the standard limitations rule in constructive discharge cases.32
Third, application of the standard limitations rule yields the most practical result. 33 Given these reasons, the Court held that the limitations
period for a constructive discharge claim begins when the employee

28

Id. (majority opinion) (quoting Graham Cty. Soil & Water Conservation Dist. v. U.S.
ex rel. Wilson, 545 U.S. 409, 418 (2005)) (internal quotation marks omitted).
29 Green III, 136 S. Ct. at 1776 (quoting Bay Area Laundry & Dry Cleaning Pension Trust
Fund v. Ferbar Corp. of Cal., 522 U.S. 192, 201 (1997)).
30 Id.
31 Id. (internal quotations omitted). In constructive discharge claims, a resignation becomes part of the ‘“complete and present cause of action’ necessary before a limitations
period ordinarily begins to run.” Id. at 1776. Without the resignation, no claim of constructive discharge can be brought, and therefore, the employee’s act of resigning is essential for establishing a “complete and present” cause of action. Id. at 1777. Cf., Mac’s Shell
Serv., Inc. v. Shell Oil Products Co., 559 U.S. 175, 189–190 (2010) (the limitations period
for a constructive termination of a franchise agreement starts running when the agreement
is constructively terminated). The resignation of the employee in this context is no different than a case in which the employee was discriminated against and then terminated. Id.;
see also St. Mary’s Honor Ctr. v. Hick’s, 509 U.S. 502, 506 (1993).
32 Green III, 136 S. Ct. at 1776. When the text clearly indicates that the standard rule
should not be followed then the regulation prevails over the default rule. Id. at 1777. However, the Court found nothing in Title VII or the regulation sufficient to displace the standard rule. Id.
33 Green III, 136 S. Ct. at 1776. From a practical standpoint, the Court concluded that
“[s]tarting the limitations clock ticking before a plaintiff can actually sue for constructive
discharge serves little purpose in furthering the goals of a limitations period—and it actively negates Title VII’s remedial structure. Id. at 1778; Cf. Zipes v. Trans World Airlines,
Inc., 455 U.S. 385, 398 (1982) (holding that the Title VII limitations period should be
construed to “honor the remedial purpose of the legislation as a whole without negating the
particular purpose”). Requiring an employee to file a complaint after the employer’s discriminatory conduct, but before actual resignation, would force the employee to subsequently amend the complaint to include a constructive discharge claim. Green III, 136 S.
Ct. at 1778. Furthermore, filing a complaint prior to being able to perfect a constructive
discharge claim may place an employee in an uncomfortable situation wherein the employee forces himself to tolerate discriminatory conditions because of a need for money or
other circumstances. Id.
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submits his resignation. 34
The Court addressed and refuted three other areas of concern
raised by amici, the dissent, and the concurrence. 35 First, the Court
dispelled the assertion that the phrase “matter alleged to be discriminatory” is clearly read to mean that the standard claim accrual method
should not apply in constructive discharge cases because “matter” is
not analogous to “claim” or “cause of action.” 36 Amici contended only
the acts of the Postal Service are relevant for determining when the
limitations period begins. 37 Amici and the dissent further argued that a
constructive discharge is not a separate claim altogether, and that the
constructive discharge doctrine is intended only to allow an employee
to expand his claim for damages related to leaving a job in face of discrimination by an employer. 38
These arguments heavily relied on Pennsylvania State Police v.
Suders, in which the Court held that “‘an employee’s reasonable decision to resign because of unendurable working conditions is assimilated to a formal discharge for remedial purposes.’” 39 The Court rejected this argument, however, finding that the Suders opinion “did not
hold . . . that a constructive discharge is tantamount to a formal discharge for remedial purposes exclusively. To the contrary, it expressly
held that constructive discharge is a claim distinct from the underlying
discriminatory act. 40 For these reasons, the Court found no reason to
separate the employee’s act of resigning, an essential part of a constructive discharge claim, solely for the purpose of determining the limitations period. 41
Next, the Court addressed the argument that Green’s resignation
was merely an inevitable consequence of the employer’s discrimination, not a part of the discriminatory matter itself, and therefore could
not be considered an act that extends the limitations period.42 In
Green’s case, however, resignation was not only an inevitable consequence of the discrimination, but also an essential element of his constructive discharge claim. 43 Without resigning, Green had no claim at

34
35
36
37
38
39
40
41
42
43

Id. at 1782.
See id. at 1778–82.
Green III, 136 S. Ct. at 1778.
Id.
See id. at 1779.
Id. (quoting Pa. State Police v. Suders, 542 U.S. 129, 141 (2004)).
Id. (applying Suders, 542 U.S. at 149).
See id.
Green III, 136 S. Ct. at 1780.
Id.
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all, and therefore, the “inevitable consequence” argument failed. 44 Finally, the Court swiftly dismissed two additional arguments 45 of amici
and the dissent. 46 Amici argued that viewing Green’s resignation as a
mere consequence of the discriminatory behavior, rather than a component of the matter alleged to be discriminatory, “better advance[d]
the EEOC’s goal of promoting conciliation for federal employees
through early, informal contact with an EEO counselor.” 47 The dissent
contended that allowing the employee’s resignation to be included as
part of the discriminatory matter will allow a victim to “extend the limitations period indefinitely by waiting to resign.” 48
In response to amici’s concern, the Court noted that although conciliation 49 is important, this goal alone is insufficient justification for
treating a constructive discharge different from an actual termination
for purposes of a limitations period. 50 As for the dissent’s concern, the
Court reasoned that a plaintiff has a greater incentive to file a constructive discharge claim sooner, rather than later, because the success of a
claim requires proof of a causal link between the discriminatory conduct and the resignation. 51
In the last component of the Court’s analysis, it addressed the
question of when the employee is considered to have resigned: the date
of notification to the employer, or the last day of employment. 52 Both
parties stipulated that the proper date of resignation, for purposes of

44

Id.
Id. at 1781–82. The Court also refuted an additional concern of Justice Alito’s, expressed in his concurring opinion, that “an employee who relies on the limitations period
in waiting to resign is ‘doubly out of luck’ if his otherwise-meritorious discrimination claim
is time barred and he cannot show the discrimination was so intolerable that it amounted
to a constructive discharge.” (Alito, J., concurring). The majority concluded that it is
highly unlikely that a plaintiff would have a rational basis for delaying a legitimate claim
on the ground that doing so may help “resuscitate other time-lapsed claims.” Id. at 1781–
82. The limitations period is always analyzed on a claim by claim basis. Id. at 1782.
46 Green III, 136 S. Ct. at 1781–82.
47 Id. at 1781. (referencing Exec. Order No 11478, § 4, 34 Fed. Reg. 12986 (1969))
(“counseling for federal employees ‘shall encourage resolution of employee problems on
an informal basis.’”).
48 Id. (internal quotation marks omitted).
49 See Conciliation, BLACK’S LAW DICTIONARY (8th ed. 2004) (defining conciliation as
“[a] settlement of a dispute in an agreeable manner,” or “[a] process in which a neutral
person meets with the parties to a dispute and explores how the dispute might be resolved.”).
50 Green III, 136 S. Ct. at 1781.
51 Id.
52 Id. at 1782.
45
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beginning the limitations period, is the date of notification to the employer. 53 The Court agreed, citing precedent established in Delaware
State College v. Ricks and Chardon v. Fernandez. 54 In Ricks and Chardon, “the Court explained that an ordinary wrongful-discharge claim
accrues—and the limitations period begins to run—when the employer
notifies the employee he is fired, not on the last day of his employment.” 55 Ultimately, however, the Court did not resolve the dispute as
to whether this notice was effective when Green signed his settlement
paperwork on December 16, 2009, or when he submitted his resignation paperwork on February 9, 2010. 56 Though the Court held that the
limitations period began when Green gave notice of his resignation, the
Court vacated the Tenth Circuit’s judgment and remanded the matter
for further proceedings to determine on which date notice was given.57
The constructive discharge doctrine was established by the National Labor Relations Board (NLRB) in the 1930’s to address situations in which employers created harsh working environments for some
employees in an attempt to force the employee’s resignation. 58 After
its establishment, courts routinely upheld the validity of constructive
discharge claims, and by the mid-1960s the doctrine was well established in federal courts. 59
In a 1980 discrimination case, the Supreme Court of the United
States considered the timeliness of a complaint filed under Title VII by
a professor who was allegedly denied tenure because of his nationality. 60 In Delaware State College v. Ricks, a black Liberian, Columbus
Ricks, was denied tenure by the College, and was instead offered a
“terminal” contract—meaning he would be permitted to teach for one
additional year prior to the termination of his employment; a standard
policy of the college. 61 The Board of Trustees voted to deny Ricks

53

Id.
Id.
55
Id. (citing Del. St. C. v. Ricks, 449 U.S. 250, 259 (1980); Chardon v. Fernandez, 454
U.S. 6, 7 (1981)).
56 Green III, 136 S. Ct. at 1782.
57 Id.
58 Penn. St. Police v. Suders, 542 U.S. 129, 141 (2004) (citing Roslyn Corenzwit Lieb,
Constructive Discharge Under Section 8(a)(3) of the National Labor Relations Act: A
Study in Undue Concern Over Motives, 7 INDUS. REL. L. J. 143, 146-47 (1985)).
59 Id. at 141–42; see, e.g., Cathy Shuck, Comment, That’s It, I Quit: Returning to First
Principles in Constructive Discharge Doctrine, 23 BERKELEY J. EMP. & LAB. L. 401, 410
(2002).
60 Ricks, 449 U.S. at 252.
61 Id. at 253. The practice of offering a one year “terminal” contract is a common practice
among colleges and universities that deny tenure to faculty members. Id.
54
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tenure on March 13, 1974, and Ricks filed a grievance in response.62
The College offered Ricks the one year contract on June 26, 1974.63
Ricks signed the contract on September 4, 1974. 64 On September 12,
1974, the Board of Trustees denied Ricks’ grievance. 65 On April 4,
1975, Ricks attempted to file an EEOC claim, but was instead directed
to a state agency that had primary jurisdiction over employment discrimination claims arising under Title VII of the Civil Rights Act.66
The state agency ultimately waived its jurisdiction, and the EEOC subsequently accepted Ricks’ complaint and issued a “right to sue” letter
over two years later. 67
Ricks filed suit in the district court in September 1977 alleging
discrimination on the basis of Ricks’ national origin. 68 The court
granted the College’s motion to dismiss Ricks’ claims as untimely. 69
The court concluded: (1) that the unlawful practice alleged was the College’s decision to deny tenure; (2) that the limitations period commenced when the College informed Ricks that he would be offered the
one year contract; and, (3) that Ricks’ claims had not been filed within
180 days of that event. 70
On appeal, the Court of Appeals for the Third Circuit reversed and
remanded, holding that the limitations period begins on the last day of
employment. 71 The court of appeals agreed that the discriminatory
practice was the denial of tenure. 72 However, it determined that the
limitations period did not commence until the one year contract expired
on June 30, 1975. 73 The court stated that “‘[a] terminated employee
who is still working should not be required to consult a lawyer or file
charges . . . as long as he is still working . . . .’” 74 In addition to concerns over conciliation between the aggrieved employee and the employer, the court of appeals also reasoned that implementing a rule
based on the last day of employment would provide a bright line test
62

Id. at 252.
Id. at 253.
64 Id. at 253–54.
65 Ricks, 449 U.S. at 254.
66 Id.
67 Id.
68 Id.
69 Id.
70 Id. at 254−55.
71 Ricks, 449 U.S. at 255.
72 Id.
73 Id.
74 Ricks, 449 U.S. at 255 (citing Ricks v. Del. St. C., 605 F.2d 710, 712 (3rd Cir. 1979)
(quoting Bonham v. Dresser Indus., Inc., 569 F.2d 187, 192 (3rd Cir. 1977)).
63
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moving forward. 75
The Supreme Court granted certiorari, and ultimately held that the
district court had properly determined that Ricks’ claims were untimely. 76 In so holding, the Court rejected Ricks’ argument that discrimination not only motivated the denial of tenure, but also termination of his employment. 77 Instead, the Court reasoned that his
termination was merely an inevitable consequence of the denial.78
Ricks’ “alleg[ation] that his termination ‘[gave] present effect to the
past illegal act and therefore perpetuate[d] the consequences of forbidden discrimination’” was insufficient to sustain his cause of action. 79
Similarly, decades later in National Railroad Passenger Corp. v.
Morgan, the Supreme Court considered whether a Title VII plaintiff
could file suit based on events that occurred outside the limitations period. 80 Abner Morgan alleged he was the victim of persistent discriminatory harassment and harsh discipline from Amtrack. 81 Morgan filed
suit on October 2, 1996, but many of the discriminatory acts he claimed
occurred outside the 300-day limitations period. 82 The Supreme Court
granted certiorari and considered the question of what constitutes an
“unlawful employment practice.” 83 In doing so, the Court rejected the
continuing violations doctrine argument that “practice” can be the incorporation of multiple discrete acts into a single ongoing act for purposes of timely filing a claim. 84 The Court noted that such acts “are
not actionable if time barred, even when they are related to acts alleged
in timely filed charges.” 85 As a result, the Court reversed the portion of

75

Id. at 255−56.
Id. at 256.
77 Id. at 257.
78 Id. at 257–58.
79 Id. at 258 (quoting United Air Lines, Inc. v. Evans, 431 U.S. 553, 557 (1977)).
80 Nat’l R.R. Passenger Corp. v. Morgan (Morgan III), 536 U.S. 101, 105 (2002).
81 Id.
82 Id. at 106. Amtrak filed a motion for summary judgment on all claims that were outside
the 300-day limitations period, and the District Court granted this motion in part. Id. Morgan appealed, and the Court of Appeals for the Ninth Circuit reversed by relying on the
principle that “courts [may] consider conduct that would ordinarily be time barred ‘as long
as the untimely incidents represent an ongoing unlawful employment practice.’” Id. (citing
Morgan v. Nat’l R.R. Passenger Corp. (Morgan II), 232 F.3d 1008, 1014 (9th Cir. 2000),
aff’d in part, rev’d in part, 536 U.S. 101 (2002)).
83 Id. at 110. The Court also addressed the question of when a practice is said to have
occurred and determined, quite clearly, that a practice has occurred on the day it happened.
See Morgan, 536 U.S. at 110.
84 Id. at 110–11.
85 Morgan III, 536 U.S. at 113.
76
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the court of appeals’ ruling that relied on the continuing violations doctrine. 86
The Court continued, however, by distinguishing hostile environment claims, which are based on repeated conduct rather than specific
acts such as demotion, termination, or transfer. 87 In contrast to discrete
acts, hostile environment claims cannot be said to occur on a specific
day, but instead are based on the cumulative effect of persistent discriminatory behavior. 88 Because a hostile environment claim is based
on these cumulative acts, and not any one single act, “[i]t does not matter, for purposes of [42 U.S.C. § 2000e-5(e)(1)], that some of the component acts of the hostile work environment fall outside the statutory
time period. [If any] act contributing to the claim occurs within the
filing period, the entire time period . . . may be considered . . . .” 89 The
Court affirmed the court of appeals’ conclusion that “pre and post-limitations period incidents involve[d] the same type of employment actions,” 90 and therefore, even though some of the acts on which Morgan’s claim was based occurred outside the limitations period, they
were part of the same actionable hostile environment claim. 91
Not long after Morgan, in Pennsylvania State Police v. Suders, the
Supreme Court had its first occasion to consider whether a claim for
constructive discharge was actionable under Title VII. 92 In Suders,
Nancy Drew Suders alleged sexual harassment by her supervisors of
such severity and pervasiveness that she felt there was no other available remedy but to resign. 93 Subsequently, Suders filed a lawsuit against
the Pennsylvania State Police (PSP) alleging sexual harassment and
constructive discharge in violation of Title VII. 94 The district court
granted the PSP’s motion for summary judgment, finding that the PSP
86

See id. at 114.
See id. at 115.
88 See id.
89 Id. at 117–18 (“It is precisely because the entire hostile work environment encompasses
a single unlawful employment practice that we do not hold, as some of the Circuits, that
the plaintiff may not base a suit on individual acts that occurred outside the statute of limitations unless it would have been unreasonable to expect the plaintiff to sue before the
statute ran on such conduct . . . Given, therefore, that the incidents constituting a hostile
work environment are part of one unlawful employment practice, the employer may be
liable for all acts that are part of this single claim . . . [T]he employee need only file a
charge within [the limitations period] of any act that is part of the hostile work environment.”).
90 Id. at 120 (quoting Morgan II, 232 F.3d at 1017).
91 Morgan III, 536 U.S. at 120–21.
92 Suders, 542 U.S. at 142.
93 Id. at 133.
94 Id. at 136–37.
87
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was not vicariously liable 95 for the harassing conduct of the supervisors. The district court ignored Suders’ constructive discharge claim.96
On appeal, the Court of Appeals for the Third Circuit reversed and remanded, holding, in relevant part, that the district court erred in failing
to recognize Suders’ constructive discharge claim. 97 Additionally, the
court of appeals held that ‘“a constructive discharge, when proved, constitutes a tangible employment action.’” 98
The Suders Court was tasked with expanding on its prior decisions
in Faragher v. City of Boca Raton 99 and Burlington Industries, Inc. v.
Ellerth 100 as it resolved the courts of appeals’ prior holdings finding a
constructive discharge that results from supervisor harassment constitutes a “tangible employment action.” 101 In Faragher and Ellerth, the
Court held that “an employer is strictly liable for supervisor harassment
that ‘culminates in a tangible employment action such as discharge, demotion, or undesirable reassignment.’” 102 In its opinion, the Court
stated that the claims at issue were of the same kind of hostile work
environment claims evaluated in Faragher and Ellerth. 103 Although
actual termination always occurs from some tangible action of the company, a constructive discharge does not necessarily involve such an
act. 104 Both, however, are functionally the same in terms of ending an
employer-employee relationship and in the infliction of economic
harm. 105 Ultimately, the Suders Court vacated and remanded the case,
and in so doing, acknowledged that constructive discharge claims may
lie in Title VII cases. 106
The Court’s decision in Green resolves any uncertainty about the
mechanics of filing a Title VII constructive discharge claim that remained in the wake of the Court’s decisions in Ricks, Morgan, and Suders. The Ricks Court began the decades long progression of the constructive discharge doctrine in holding that a termination following
95

See Vicarious Liability, BLACK’S LAW DICTIONARY (10th ed. 2009) (“Liability that a
supervisory party (such as an employer) bears for the actionable conduct of a subordinate
or associate (such as an employee) based on the relationship between the two parties.”).
96 Suders, 542 U.S. at 137–38.
97 Id. at 138–39.
98 Id. at 139 (quoting Suders v. Easton, 325 F.3d 432, 447 (3rd Cir. 2003), vacated sub
nom. Penn. St. Police v. Suders, 542 U.S. 129 (2004)).
99 See generally Faragher v. City of Boca Raton, 524 U.S. 775 (1998).
100 See generally Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998).
101 Suders, 542 U.S. at 137.
102 Id. (citing Ellerth, 524 U.S. at 765; Faragher, 524 U.S. at 808).
103 Id. at 147.
104 Id. at 148.
105 Id.
106 Id. at 152.
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discriminatory conduct was insufficient to extend the life of a claim,
and was instead a mere consequence of the discrimination. 107 More
than twenty years later, in Morgan, the Court distinguished constructive discharge claims between hostile work environment claims and
ones of discrete, discriminatory acts. 108 In doing so, the Court held that
Morgan’s claim constituted a hostile work environment, and therefore,
though some of his claims were barred individually due to the lapse of
the limitations period, since they were a component of a hostile work
environment claim of which some of the conduct was not time-barred
by the limitations period, the time-barred acts could be considered as
part of his cause of action. 109
Finally, shortly after Morgan, the Suders Court considered a constructive discharge claim filed under Title VII for the first time and held
that “Title VII encompasses employer liability for a constructive discharge,” 110 solidifying the applicability of constructive discharge
claims in the Title VII context. In Green, the Court resolved a circuit
split and unequivocally provided the test for lower courts to use when
determining the validity of claims that face scrutiny based on the limitations period. The limitations period begins when an employee submits notice of her resignation to the employer in response to discriminatory acts sufficient to sustain a constructive discharge action. 111
Though some policy arguments suggest the Court applied a misdirected interpretation of the regulation, or that the constructive discharge doctrine is merely a counter-defense available to a plaintiff in
response to an employer’s defense, 112 the Court’s decision represents a
logical approach to remedying the circuit split. The day an employee
submits a notice of resignation, the statute of limitations clock begins
to run. Resolving the uncertainty on this issue serves several important
functions for all interested parties. First, it easily preserves valid constructive discharge claims for employees who have been subjected to
discrimination while protecting employers from increased exposure to
unfounded claims or prolonged liability. Additionally, it provides
courts with a bright line test for determining whether claims are time
barred. Finally, it promotes the conciliation in the employer-employee
relationship, which is perhaps the most fundamental cornerstone of
American enterprise.
107
108
109
110
111
112

Ricks, 449 U.S. at 257–59 (1980).
Morgan III, 536 U.S. at 115–18.
Id. at 122.
Suders, 542 U.S. at 143.
Green v. Brennan, 136 S. Ct. 1769, 1782 (2016).
Id. at 1794–96 (Thomas, J., dissenting).

