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ABSTRACT

Landscape art in the Antebellum Era (the period before the American
Civil War, 1861-1865), often depicts the role of humans on the
landscape. Humans appear as hunters, settlers, and travelers, and
human structures appear as well, from rude paths, cabins, mills, bridges,
and canals to railroads and telegraph wires. Those images parallel
cases, treatises, orations, essays, and fictional literature that discuss
property’s role in fostering economic and moral development. The
images also parallel developments in property doctrine, particularly
related to adverse possession, mistaken improvers, nuisance, and
eminent domain.

Some of the conflicts in property rights that gripped antebellum
thought also appear in paintings, including ambivalence about progress,
concern over development of land, and fear of the excesses of commerce.
The concerns about wealth, as well as the concerns about the lack of
control through law, appear at various points. Other paintings celebrate
intellectual, moral, technological, and economic progress. The paintings
thus remind us of how antebellum Americans understood property as
they struggled with the changes in the role of property from protection of
individual autonomy of the eighteenth century to the promotion of
economic growth in the nineteenth century.

Wild nature, uninhabited and uncorrupted by humans, may be the image that
is most conjured by the phrase “American landscape art.” One might think of
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John Locke’s phrase that “[t]hus in the beginning all the World was America.”"
Locke’s phrase calls to mind the state of nature. Indeed, some landscape painters
of our early national period depicted scenes of nature. In Jasper Cropsey’s
Autumn on the Hudson, America appears new and uninhabited, as it is in Thomas
Cole’s 1826 Falls of Kaaterskill (image 1). Sometimes when people are shown
on the landscape, as in Frederic Church’s Hooker and Company Journeying
Through the Wilderness from Plymouth to Hartford, the landscape is, well, a
wilderness. (Church’s Above the Clouds at Sunrise, image 2, has no humans
present.) Such images and Locke’s phrase parallel Americans’ self-image in the
1830s that the world of the mind is new and untried. When Ralph Waldo
Emerson told the Literary Societies in Dartmouth College in 1843, “[t]he
perpetual admonition of nature to us is, ‘The world is new, untried. Do not
believe the past. I give you the universe a virgin to-day,”” he expressed the grand
optimism of antebellum Americans that they were different—and ought to
celebrate that difference—from Europeans. Emerson sought to reclaim early
Americans’ practical ability to have a direct relationship with God and nature.’

1. JOHN LOCKE, TWO TREATISES OF GOVERNMENT 301 (Peter Laslett ed., 1988) (1690). With all of the
changes brewing in American society, it is easy to forget, however, that Locke appended to that saying, “and
more so than that is now.” For even in Locke’s time—the middle of the seventeenth century—there was
substantial development in the Americas. Id.; see also BARBARA ARNEIL, JOHN LOCKE AND AMERICA: THE
DEFENSE OF ENGLISH COLONIZATION 1 (1996). Locke had already told how central property was to economic
development, with an illustration from the experience of American Indians, whose standard of living was
perceived to be inferior to that of common laborers in England. See generally, LOCKE, supra.

[S]everal Nations of the Americans are of this, who are rich in Land, and poor in all the Comforts of

Life; whom Nature having furnished as liberally as any other people, with the materials of Plenty,

i.e. a fruitful Soil, apt to produce in abundance, what might serve for food, raiment, and delight; yet

for want of improving it by labour, have not one hundredth part of the Conveniences we enjoy: And

a king of a large and fruitful Territory there feeds, lodges, and is clad worse than a day Labourer in

England.

Id. at 296-97. Commerce was central to property. Locke illustrated this by asking what would the value of
property be if it is so far away from the stream of commerce that the produce could not make it to market?

What would a Man value Ten Thousand, or an Hundred Thousand Acres of excellent Land, ready

cultivated, and well stocked too with Cattle, in the middle of the inland Parts of America, where he

had no hopes of Commerce with other Parts of the World, to draw Money to him by the Sale of the

Product? It would not be worth the inclosing, and we should see him give up again to the wild

Common of Nature, whatever was more than would supply the Conveniences of Life to be had there

for him and his Family.

Id.

2. RALPH WALDO EMERSON, Literary Ethics, in NATURE, ADDRESSES, AND LECTURES 127, 138
(Cambridge, Riverside Press 1883) (1855).

3. Edward W. Emerson, Introduction to NATURE, ADDRESSES, AND LECTURES, supra note 2, at 11, 11-
13.
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Image 1
Thomas Cole. Falls of Kaaterskill (1826)
Reproduced with permission of
Gulf States Paper Corporation, Tuscaloosa, AL.
Property of the Westervelt Company and displayed in the Westervelt-Warner

Museum of American Art in Tuscaloosa, AL
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Image 2
Frederic Church, Above the Clouds at Sunrise (1849)
Reproduced with permission of Gulf States Paper Corporation.
Property of the Westervelt Company and displayed in the Westervelt-Warner Museum of

American Art in Tuscaloosa, AL

1. THE AMERICAN SCHOLAR AND THE AMERICAN JURIST

Judges were among those Americans who sought that direct relationship
between truth and modes of thought in the early nineteenth century. Judges
frequently returned to original principles. Ralph Waldo Emerson’s 1837 “The
American Scholar” Address told of the life of the mind in America.’ It urged a
rejection of irrational precedent and a vigorous adaption of literature and ideas
for each new generation. The scholar bore a striking resemblance to the jurist,
who continually re-tested old assumptions:

Whatsoever oracles the human heart, in all emergencies, in all solemn
hours, has uttered as its commentary on the world of actions,—these he
shall receive and impart. And whatsoever new verdict Reason from her

4. See generally RALPH WALDO EMERSON, The American Scholar, in NATURE, ADDRESSES, AND
LECTURES, supra note 2, at 71.
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inviolable seat pronounces on the passing men and events of to-day,—
this he shall hear and promulgate.’

American judges came to believe, with Emerson, that “[t]here are new lands, new
men, new thoughts.”6 It was natural, then, for them to “demand our own works
and laws and Worship.”7 Americans looked around and saw, with Emerson,
extraordinary technological, moral, and economic advances. Theodore Parker
characterized the American people’s search for reasons as follows: “[T]here is a
philosophical tendency, distinctly visible; a groping after ultimate facts, first
principles, and universal ideas. We wish to know first the fact, next the law of
that fact, and then the reason of the law.” That process of revisiting precedent
and bringing the law into line with reason led to a gradual evolution, particularly
in property law. South Carolina attorney Hugh S. Legaré, who later served as
attorney general of the United States, wrote in 1828 that “the influence of
America upon the mind”—a wonderfully evocative phrase coined by
Philadelphia attorney Charles Jared Ingersoll—was most visible in law, where
lawyers had to be masters of precedent as well as the reasons for the rule they
advanced:

Here, at once, we perceive a vast field opened up for original speculation
and reasoning. Every case might present a twofold difficulty; first, to
decide what was the law in England, and secondly, whether it were
applicable here. The latter question it was impossible to answer without
going into the true grounds and reasons of the law; and Burke’s lawyer,
who was at a loss ‘whenever the waters were out,” and ‘the file afforded
no precedent,” would often find himself as much embarrassed in an
American court of justice, as in our deliberate assemblies.’

II. TENSION BETWEEN NATURE AND LAW

By the nineteenth century, Americans had become accustomed to thinking of
nature as something, well, savage. While nature provided beauty and bounties,
nature was something that needed to be improved upon and cultivated. We were
“nature’s nation” and that meant we were specially privileged; the feudal past
that burdened Europe did not burden us. However, we also harnessed that nature
and improved upon it. We hear people talking about instructing the moral

5. Id. at 86-87. Emerson drew on some common themes here, which stretched back to Joseph Stevens
Buckminster’s On the Dangers and Duties of Men of Letters, 9 MONTHLY ANTHOLOGY & BOSTON REvV. 145
(Sept. 1809).

6. Emerson, supra note 3, at 11, 11.

7. Id

8. THEODORE PARKER, The Political Destination of America, in 2 SPEECHES, ADDRESSES, AND
OCCASIONAL SERMONS 198, 214 (Boston, Horace B. Fuller 1867) (1855).

9. Hugh S. Legaré, Kent’s Commentaries, 3 S. REV. 72 (1828).
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conscience; about conquering nature; about bringing human institutions, like the
rule of law, to the frontier; and about the role of property law in particular in that
project.”

In political philosophy, we no longer thought freedom was greatest in the place
where people were in a state of nature; we thought freedom greatest where the
government existed to limit the powerful against the weak. University of Virginia
Professor Albert Taylor Bledsoe applied such ideas in his proslavery treatise Liberty
and Slavery. In opposition to generations of writers, from Hobbes to Locke to
Blackstone, who thought that humans gave up freedom to enter society, Bledsoe
thought society increased human freedom. “The law which forbids mischief is a
restraint not upon the natural liberty, but upon the natural tyranny, of man.”" Such
sentiments were by no means confined to the world of proslavery theorists.
Frequently, Whigs celebrated the role that law played in bringing order to society.
Just as humans brought order to nature, the law brought order to humans. Abraham
Lincoln’s 1837 address to the Springfield Lyceum was inspired by the scenes of mob
rule—mobocracy—that had recently occurred in such places as Natchez, Mississippi
(where gamblers were run out of town during a riot), to St. Louis (where a black man
was burned to death), to the anti-abolition mobs. Lincoln thought that passions,
which had served us so long, should rule us no longer. Instead, we needed reason and
the rule of law. “Reason—cold, calculating, unimpassioned reason—must furnish all
the materials for our future support and defense. Let those materials be molded into
general intelligence, sound morality, and, in particular, a reverence for the
Constitution and laws; and that we improved to the last . .. "

In James Fenimore Cooper’s 1827 novel The Prairie, the aging hero Leather-
stocking, who once had wandered the forests, following nature’s law of taking only
what he could consume and hunted only when necessary” (but also was not

10. See, e.g., DONALD MEYER, THE INSTRUCTED CONSCIENCE: THE SHAPING OF THE AMERICAN
NATIONAL ETHIC (1972) (focusing on moral philosophy instruction in early America); LAWRENCE FREDERICK
KOHL, THE POLITICS OF INDIVIDUALISM: PARTIES AND THE AMERICAN CHARACTER IN THE JACKSONIAN ERA
(1989) (discussing conflicting ideas of Democrats and Whigs toward economy and law); PERRY MILLER, THE
LIFE OF THE MIND IN AMERICA: FROM THE REVOLUTION TO THE CIVIL WAR 126-31 (1965) (focusing on ideas
of evolution in law); G. EDWARD WHITE, THE MARSHALL COURT AND CULTURAL CHANGE, 1815-35, OLIVER
WENDELL HOLMES DEVISE: HISTORY OF THE SUPREME COURT OF THE UNITED STATES 640-47 (1988); William
W. Fisher III, Ideology, Religion, and the Constitutional Protection of Private Property: 1760-1860, 39 EMORY
L.J. 65, 71-75 (1990) (discussing conflicting ideologies in early America).

11.  Albert Taylor Bledsoe, Liberty and Slavery: Or, Slavery in the Light of Moral and Political
Philosophy, in COTTON IS KING, AND PRO-SLAVERY ARGUMENTS 269, 278 (E.N. Elliot ed., 1860). Many in the
Antebellum Era thought in such terms. Boston Unitarian Frederic Henry Hedge spoke during his 1841 Harvard
Phi Beta Kappa address, Conservatism and Reform, in such terms: “Law and Liberty are not adverse, but
different sides of one fact.” See F. H. HEDGE, Conservatism and Reform, in MARTIN LUTHER AND OTHER
ESSAYS 129, 135 (Boston, Roberts Brothers 1888).

12.  Abraham Lincoln, Address Before the Young Men’s Lyceum of Springfield, Illinois (Jan. 27, 1837),
in 1 COMPLETE WORKS OF ABRAHAM LINCOLN 35, 50 (John G. Nicolay & John Hay eds., 1905).

13.  And in this he seemed rather like Locke’s description of primitive people, who had the right to
collect property for their own use.

The greatest part of things really useful to the Life of Man, and such as the necessity of subsisting

made the first Commoners of the World look after, as it doth the Americans now, are generally
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constrained by private property, hunting laws, or other human constraints), believed
law was now necessary. Upon meeting a young woman traveling on the prairie,
Leather-stocking asked, “[w]hy then do you venture in a place where none but the
strong should come? . . . Did you not know that when you crossed the Big River you
left a friend behind you that is always bound to look to the young and feeble like
yourself?” The friend left behind was the law. “[T]is bad to have it,” the Leather-
stocking said, “but I sometimes think it is worse to be entirely without it. Age and
weakness have brought me to feel such weakness at times. Yes, yes, the law is
needed when such as have not the gifts of strength and wisdom are to be taken care
of.”"* The hero observed that “[w]hen the law of the land is weak, it is right the law
of nature should be strong.”” The converse of this seems to be that when the law of
the land is strong, the law of nature should be weak.

The theme of law versus nature continued throughout The Prairie. One of the
conflicts was between a squatter and the Native Americans who claimed to be the
owners of the land where he resided:

“Owners!” echoed the squatter, “I am as rightful an owner of the land I
stand on, as any governor of the States! Can you tell me, stranger, where
the law or the reason is to be found, which says that one man shall have a
section, or a town, or perhaps a county to his use, and another have to
beg for earth to make his grave in? This is not nature, and I deny that it is
law. That is, your legal law.”"

Literature, like philosophy, was beginning to show the inherently social nature of
human beings, who need society and its accompanying law.

Some fictional literature illustrates the desire to improve over nature. Edgar
Allen Poe’s short story The Domain of Arnheim, (originally published as The
Landscape Garden) for instance, tells of a beautiful garden in an otherwise
barren land."” The domain was built by Seabright Ellison using a fortune (of 450
million dollars) left to him by a remote ancestor, who had devised his fortune to
his nearest living heir 100 years after his death. Poe noted the efforts that had

things of short duration; such as, if they are not consumed by use, will decay and perish of
themselves: Gold, Silver, and Diamonds, are things that Fancy or Agreement hath put the Value on,
more than real Use, and the necessary Support of Life. Now of those good things which Nature hath
provided in common, every one had a Right (as hath been said) to as much as he could use, and
Property in all that he could effect with his Labour; all that his Industry could extend to, to alter from
the State Nature had put it in, was his. He that gathered a Hundred Bushels of Acorns or Apples, had
thereby a Property in them, they were his Goods as soon as gathered. He was only to look, that he
used them before they spoiled, else he took more than his share, and robb’d others. And indeed it
was a foolish thing, as well as dishonest, to hoard up more than he could make use of.
See LOCKE, supra note 1, [ 46.
14. J. FENIMORE COOPER, THE PRAIRIE 22-23 (Cambridge, Riverside Press 1877) (1827).
15. Id. at 102.
16. Id. at 64-65.
17.  See EDGAR ALLAN POE, The Domain of Arnheim, in 1 THE WORKS OF THE LATE EDGAR ALLAN
POE 388 (New York, Redfield 1857).
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been made to defeat the devise (and though they were ineffective, the state
legislature prevented similar devises by statute).”” No one could even begin to
conceive of how to spend that fortune, which would generate more than a million
dollars a month in income. So Ellison set about “solving what has always seemed
to [Poe] an enigma”:

that no such combination of scenery exists in nature as the painter of
genius may produce. No such paradises are to be found in reality as have
glowed on the canvas of Claude. In the most enchanting of natural
landscapes, there will always be found a defect or an excess—many
excesses and defects. While the component parts may defy, individually,
the highest skill of the artist, the arrangement of these parts will always
be susceptible of improvement. In short, no position can be attained on
the wide surface of the natural earth, from which an artistical eye,
looking steadily, will not find matter of offence in what is termed the
“composition” of the landscape.”

The domain was made to look like nature, but it was artificial. It shows the ways
that humans might try to create the sublime in landscape, as in literature. All of
this depended on the hand of humans and an extraordinary fortune. And thus,
even in this idealized setting humans were critical, indeed indispensable.

What is perhaps most exciting about the Domain of Arnheim is that it is
based on the 1799 English case of Thellusson v. Woodford.” The testator, Peter
Thellusson, left a fortune of £800,000 to the eldest male lineal descendant who
was alive immediately after the death of all the testator’s issue living at the time
of the testator’s death.” In essence, the testator wanted to disinherit all of his
living relatives and leave the money to a remote descendant—a person he had
never met and could not meet. Moreover, the money was to accumulate until the
remote descendant became eligible to take the estate.” That led to Parliament’s
passage in 1800 of the Thellusson Act, which limited the accumulations that
were permissible.” Thus, Poe’s short story was motivated by a case that itself
was an important part of the emerging law that limited inherited wealth. A short
story about the ways that humans tried to improve upon nature was motivated by
a legal controversy that itself was about the struggle to limit inherited wealth.”

18.  Id. at 389-90.

19. Id. at 392-93.

20. 32 Eng. Rep. 1030 (1805).

21. See Robert H. Sitkoff, The Lurking Rule Against Accumulations of Income, 100 Nw. U. L. REV. 501,
504 (2006).

22. See id. at 504-05.

23. Seeid.

24. For more on Thellusson, 32 Eng. Rep. 1030, see GREGORY S. ALEXANDER, COMMODITY &
PROPERTY: COMPETING VISIONS OF PROPERTY IN AMERICAN LEGAL THOUGHT, 1776-1970, at 120-21 (1997).
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Legal commentators similarly found a progression of rules for the possession of
the earth. William Blackstone’s Commentaries rested the right of possession of the
earth in Genesis: “In the beginning of the world, we are informed by holy writ, the
all-bountiful creator gave to man ‘dominion over all the earth; and over the fish of
the sea, and over the fowl of the air, and over every living thing that moveth upon the
earth.””” And as society developed, as we moved from “a state of primaeval
simplicity” seen in “the manners of many American nations when first discovered by
the Europeans,” there developed rights of property.” First, Blackstone hypothesizes,
there was the rule that a possessor owned property, but upon abandonment of the
property, another might come along and possess it and thus become the owner.” But
then, as “mankind increased in number, craft, and ambition,” other, more permanent
rights emerged.”

Hence a property was soon established in every man’s house and home—

stall; which seem to have been originally mere temporary huts or moveable

cabins, suited to the design of providence for more speedily peopling the

earth, and suited to the wandering life of their owners, before any extensive
. . . 29

property in the soil or ground was established.

In the United States, commentaries on Blackstone in turn developed the right to
property in more detail. Hugh Henry Brackenridge’s Law Miscellanies asked why
there was a right to take property from Native Americans. Brackenridge placed the
right on the need to cultivate soil, in order to provide for humans’ needs.” There was
a biblical basis: “The Lord God sent him forth to till the ground.””' There were also
practical reasons compelling property rules that promoted agriculture:

[Clommon reason has discovered that from the goodness and benevolence
apparent in the whole creation, and from that provision made abundantly for
every creature, it must be most agreeable to the Creator that the earth be
stored with inhabitants; and that in order to this end, a way of life be chosen
in which individuals or particular nations may subsist with the least extent of
territory.”

Brackenridge concluded that those nations that needed more territory and would put
it to good use had the right to it. He simply stated the right of a “nation greatly

25. WILLIAM BLACKSTONE, 2 BLACKSTONE’S COMMENTARIES 2-3 (London, A. Strahan & W. Woodfall
1791).

26. Id. at3.

27. Id.

28. Id. at4.

29. Id. at4-5.

30. HUGH HENRY BRACKENRIDGE, LAW MISCELLANIES 122 (Philadelphia, P. Byrne 1814).

31. Genesis 3:23.

32.  BRACKENRIDGE, supra note 30, at 122.
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populous, whose numbers overcharge the soil, . . . to demand territory from a nation
in possession of a soil equally fertile, and less abounding with inhabitants.””
Brackenridge relied upon a crude utilitarian argument—one nation could make better
use of property than another. In the nineteenth century, such arguments were more
commonly linked with the belief that taking property from natives was in everyone’s
best interest, not just the best interest of the acquirer. John Locke justified property
rights, in part, on the basis that cultivated and improved land yielded a greater return
than unenclosed, untilled land. He asked “whether in the wild woods and
uncultivated wast[e] of America left to Nature, without any improvement, tillage or
husbandry, a thousand acres will yield the needy and wretched inhabitants as many
conveniences of life as ten acres of equally fertile land doe in Devonshire where they
are well cultivated?™

Soon Blackstone’s and Brackenridge’s arguments about the importance of
European discovery of relatively uninhabited land in America would become the
law of the land through Chief Justice John Marshall’s opinion in Johnson v.
M’Intosh.” Judges and politicians developed a regime to regulate the acquisition
of property and then its use. The rule, succinctly stated by Marshall in Johnson,
had several key components: discoverers could acquire title to the property they
used; and the discovering nation then had the right to distribute the property,
which it owned in common, to its citizens for their private ownership.

It is supposed to be a principle of universal law, that, if an uninhabited
country be discovered by a number of individuals, who acknowledge no
conne[ct]ion with, and owe no allegiance to, any government whatever,
the country becomes the property of the discoverers, so far at least as
they can use it. They acquire a title in common. The title of the whole
land is in the whole society. It is to be divided and parceled out
according to the will of the society, expressed by the whole body, or by
that organ which is authorized by the whole to express it.”

Images in landscape ran parallel to those rules; we see the use of property, the
harvesting of timber, the turning of forests into fields, and the division of
common property into individual property.

III. IMAGES OF PROPERTY IN ANTEBELLUM LANDSCAPE ART

One might begin this examination of nature and humans through Thomas
Cole’s Notch of the White Mountains (image 3) painted in 1839.” Thomas Cole

33. Id. at126.

34. LOCKE, supra note 1, | 37 (294).

35. 21 U.S. (8 Wheat.) 543 (1823).

36. Id. at 595.

37. See E. T. COOKE, A SUBALTERN’S FURLOUGH: DESCRIPTIVE OF SCENES IN THE UNITED STATES,
UPPER AND LOWER CANADA, NEW BRUNSWICK, AND NOVA SCOTIA, DURING THE SUMMER AND AUTUMN OF
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was born in 1802 in England, moved with his family to Ohio in his youth, and by
the mid-1820s had established himself as a landscape painter.” He was one of the
most famous and earliest of the landscape painters of the nineteenth century. In
Notch, there is a scene of a rider on a horse following a road towards a house; a
cut stump is in the foreground. This picture confirms the reach of property that
Ralph Waldo Emerson spoke of in his address The Conservative: “I find this vast
network, which you call property, extended over the whole planet. I cannot
occupy the bleakest crag of the White Hills or the Allegheny Range, but some
man or corporation steps up to me to show me that it is his.”” Property had
extended its reach far indeed.

Image 3
Thomas Cole, Notch of the White Mountains (1839)
Reproduced with permission of National Gallery of Art, Washington, DC
Andrew W. Mellon Fund

1832 (1833); 1 CHARLES LYELL, A SECOND VISIT TO THE UNITED STATES OF NORTH AMERICA 56-70 (2d. ed.
1850) (discussing testate and intestate distribution of property); N. P. WILLIS, AMERICAN SCENERY 132 (1840)
(discussing the discovery of “the Notch” by Nash and Sawyer).

38. See Christine Stansell & Sean Wilentz, Cole’s America, in THOMAS COLE: LANDSCAPE INTO
HISTORY 3, 3-21 (William H. Truettner & Alan Wallach eds., 1994); Alan Wallach, Thomas Cole: Landscape
and the Course of American Empire, in THOMAS COLE: LANDSCAPE INTO HISTORY, supra, at 23-111;
ELLWOOD C. PARRY III, THE ART OF THOMAS COLE: AMBITION AND IMAGINATION 21-27 (1988); BARBARA
NOVAK, NATURE AND CULTURE: AMERICAN LANDSCAPE AND PAINTING, 1825-1875, at 9-10 (1980).

39. RALPH WALDO EMERSON, The Conservative, in NATURE, ADDRESSES, AND LECTURES, supra note
2, at 239, 249.
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The Notch was made famous by a landslide in August 1826 that—most
tragically—killed the Willey family who lived in a house there.” As the landslide
approached, the family and a guest fled from the house. They were caught up in
the slide and killed; the home, however, was untouched by the landslide. The
next morning, as rescuers arrived, they found a bible open on the table and a
candle burned down to its base. This was passed down in New England folklore
for decades. For example, a ballad by T.W. Parsons recalled how rescuers
became hopeful when, upon arrival, they saw that the Willey House was still
standing. Of course, that hope turned out to be unwarranted, as they soon
discovered:

That avalanche of stones and sand,
Remembering mercy in its wrath,
Had parted, and on either hand
Pursued the ruin of its path.

And there, upon its pleasant slope,

The cottage, like a sunny isle

That wake the shipwrecked seaman’s hope
Amid that horror seemed to smile.

And still upon the lawn before,

The peaceful sheep were nibbling nigh;
But Farmer Willey at his door

Stood not to count them with his eye.

And in the dwelling—oh despair!

The silent room! the vacant bed!

The children’s little shoes were there—
But whither were the children fled?"

40. See W. WILLIAMS, APPLETONS’ RAILROAD AND STEAMBOAT COMPANION 56 (1849) (“Nearly in
range of the house, a slide from the extreme point of the westerly hill came down in a deep mass to within about
five rods of the dwelling, where its course appears to have been checked by a large block of granite, which
backed the rolling mass for a moment until it separated into two streams, one of which rushed down to the north
end of the house, crushing the barn, and spreading itself over the meadow. . . . The house remained untouched,
though large stones and trunks of trees made fearful approaches to its walls; and the moving mass, which
separated behind the building, again united in its front! The house alone, the only spot untouched by the
crumbling and consuming power of the storm, could have been their refuge from the horrible uproar around.”).

41. THOMAS STARR KING, THE WHITE HILLS: THEIR LEGENDS, LANDSCAPE, AND POETRY 201 (Boston,
Crosby & Ainsworth 1866); see also BENJAMIN G. WILLEY, INCIDENTS IN WHITE MOUNTAIN HISTORY 110
(Boston, Nathaniel Noyes 1858).
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Historian Angela Miller suggests that the preservation of the house amidst
the rubble hinted at the divinity of property. Not even nature would touch it—
though many cases of fire and eminent domain told a different story in those
years.” Cole visited the Notch in the late 1820s, shortly after the slide, and then
painted The Notch of the White Mountains in 1839.

There is a common language and mode of thinking among the landscape
painters and other culture bearers of the mid-nineteenth century, such as lawyers,
judges, and academics: they wrote of a constellation of ideas, of nature, of
humans, of democracy, property, and progress.” And we can see the human
divisions of property in their paintings.

Image 4
Thomas Cole, Oxbow (1836)
Reproduced with permission of Metropolitan Museum of Art, New York, NY

42. ANGELA MILLER, THE EMPIRE OF THE EYE: LANDSCAPE REPRESENTATION AND AMERICAN
CULTURAL POLITICS, 1825-1875, at 154 (1993). This Article draws heavily upon Miller’s ideas and structure, as
it moves from her linking of art with political and cultural ideas to linking of art with legal ideas.

43. See generally ALBERT BOIME, THE MAGISTERIAL GAZE: MANIFEST DESTINY AND AMERICAN
LANDSCAPE PAINTING C. 1830-1865 (1991); MILLER, supra note 42; NOVAK, supra note 38; William Cronon,
Telling Tales on Canvas: Landscapes of Frontier Change, in DISCOVERED LANDS, INVENTED PASTS:
TRANSFORMING VISIONS OF THE AMERICAN WEST 37 (1992). If we seek to understand antebellum legal
thought, then it is important to look around to all sorts of cultural data, including speeches lawyers and judges
gave and even the art their times produced.
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And we can see the human divisions of property in their paintings. In the
vista of The Oxbow (image 4), which is also known as “View from Mount
Holyoke, Northampton, Massachusetts, After a Storm,” Cole shows the move
from wild nature at the left through civilization on the right. Well below the
vantage are well-ordered fields, orchards, and roads. The property lines are
visible on the canvas. All this is evidence of humans’ subduing of nature, of their
improvement upon it, and of the advance of civilization. For, as Cole told a

lyceum audience, the cultivated scenery

In America, Cole concluded, the scenes were not of the past but of the present

and

In 1836, the same year that Oxbow appeared, Ralph Waldo Emerson published
first major work—a tiny volume called Nature, in which he provides

his

is still more important [than the natural] to man in his social capacity—
necessarily bringing him in contract with the cultured; it encompasses
our homes, and, though devoid of the stern sublimity of the wild, its
quieter spirit steals tenderly into our bosoms mingled with a thousand
domestic affections and heart-touching associations—human hands have
wrought, and human deeds hallowed all around.”

the future:

Seated on a pleasant knoll, look down into the bosom of that secluded
valley, begin with wooded hills—through those enamelled meadows and
wide waving fields of grain, a silver stream winds lingeringly along—
here, seeking the green shade of trees—there, glancing in the sunshine:
on its banks are rural dwellings shaded by elms and garlanded by
flowers—from yonder dark mass of foliage the village spire beams like a
star.”

evidence of the role of property and nature:

The charming landscape which I saw this morning is indubitably made
up of some twenty or thirty farms. Miller owns this field, Locke that, and
Manning the woodland beyond. But none of them owns the landscape.
There is a property in the horizon which no man has but he whose eye
can integrate all the parts, that is, the poet. This is the best part of these
men’s farms, yet to this their warranty-deeds give no title.”

upon

45. Thomas Cole, Essay on American Scenery, 7 AM. MONTHLY MAG. 1, 3 (Jan. 1836).
46. Id. at 11-12; see also John Nagle, The Spiritual Value of Wilderness, 35 ENVIR. L. 956 (2005).

47. EMERSON, Nature, in NATURE, ADDRESS, AND LECTURES, supra note 2, at 15, 16; see also In re Pea
Patch Island, 1 Wall. Jr. C.C. IX, 30 F. Cas. 1123, 1144 (1848) (“[New Jersey residents] erect their mansions
[the Delaware River’s] margin, and contemplate, with the pride of ownership, the broad and beautiful

expanse which gives to the landscape its crowning grace.”).
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Emerson embraces the language of property (warranty deeds) to talk about
property and nature. We see in Oxbow that different people own the pieces; the
poet or the painter owns the whole. But as we shall see later, perhaps those who
can view the whole have ways of possessing it.

Emerson’s hypothesis that one might own individual property but not the
landscape was challenged, metaphorically anyway, by a character in Catharine
Maria Sedgwick’s 1830 novel Clarence: Or, A Tale of Our Own Times, in which
a suitor of a beautiful young woman purchased a Cole painting auctioned off for
a bargain ($50). He then refused requests by others to see it, thus completing his
possession of the image of the falls of Trenton.” Talk about commodification and
possession of beauty!” Emerson recognized that such sentiments were common.
Some wanted the whole earth and still more.

Yonder sun in heaven you would pluck down from shining on the
universe, and make him a property and privacy, if you could; and the
moon and the north star you would quickly have occasion for in your
closet and bed-chamber. What you do not want for use, you crave for
ornament, and what your convenience could spare, your pride cannot.”

It was, indeed, the age of acquisition, of commerce, and of the market.

48. Fifty dollars might be a fair price for a landscape painting. See Rose v. Thompson, 17 Ala. 628
(1850) (affirming an order of a justice court that a painter be paid $50 for a landscape he painted for the
defendant). And at other times, landscapes became the subject of lawsuits, such as when a testator gave away
two landscape paintings in Walsh v. Mathews, 11 Mo. 131 (1847). They were sometimes the subject of a
bequest at death. See, e.g., Pinckney v. Pinckney, 2 S.C. Eq. (2 Rich. Eq.) 218 (1846) (gift of a Rubens
painting). And sometimes paintings were the subject of mortgages. See, e.g., Runyon v. Groshon, 12 N.J. Eq. 86
(1858) (finding that Rembrandt Lockwood used his painting Last Judgment to secure a loan for $300 and upon
his failure to repay the loan, the creditor was entitled to take title to the painting; the painting is now in the
Newark Museum of Art in New Jersey). At other times, the title of a painting was obscured by time. See, e.g.,
Laguna v. Acoma, 1 N.M. 220 (1857) (disputing title of painting in the possession of the pueblo of Acoma).
Another case described Laguna as providing protection to the pueblo:

However much the philosopher or more enlightened Christian may smile at the simple faith of this

people in their supposed immediate and entire guardian of the pueblo, to them it was a pillar of fire

by night and a pillar of cloud by day, the withdrawal of whose light and shade crushed the hopes of

these sons of Montezuma, and left them victims to doubt, to gloom, and to fear. The cherished object

of the veneration of their long line of ancestry, this court permanently restores, and by this decree

confirms to them, and throws around them the shield of the law’s protection in their enjoyment of

their religious love, piety, and confidence.
De la O v. Acoma, 1 N.M. 226, 237-38 (1857).

49. In other ways, paintings were commodities as well. They were distributed by lot by the American
Art Union, which was a violation of the New York law against lotteries. See People v. The Am. Art Union, 7
N.Y. 240 (1852); People v. The Am. Art Union, 13 Barb. 577. (N.Y. 1852).

50. EMERSON, The Conservative, in NATURE, ADDRESSES, AND LECTURES, supra note 2, at 239, 250.
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Others in that romantic age besides Emerson also wondered how a person
could “own” nature. Thomas Jefferson described the Natural Bridge in western

Virginia in his Notes on the State of Virginia:

The Natural Bridge, the most sublime of Nature’s works, . . . must not be
pretermitted. It is on the ascent of a hill, which seems to have been
cloven through its length by some great convulsion. . . . Though the sides
of this bridge are provided in some parts with a parapet of fixed rocks,
yet few men have resolution to walk to them and look over into the
abyss. . . . It is impossible for the emotions arising from the sublime to be
felt beyond what they are here: so beautiful an arch, so elevated, so light,
and springing as it were up to heaven, the rapture of the spectator is
really indescribable.”

In fact, Jefferson had already purchased the land on which the bridge stood in
1774. Jefferson wrote in 1815 that he viewed the bridge as a public trust: “I view
it in some degree as a public trust, a