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Myanna Dellinger 
Associate Professor of Law 

University of South Dakota School of Law 
Phone (home): +1 605 653 2373 • myanna.dellinger@gmail.com • www.professordellinger.com 

 
Resume 

EDUCATION 
University of Oregon School of Law Eugene, OR 
Doctor of Jurisprudence 2008 
• Class rank: 1/181 
• GPA: 4.01/4.00 
• Order of the Coif 
• Certificate in Environmental and Natural Resources Law 
• Research Assistant: Human Rights and the Environment, Atmospheric Public Trust Doctrine 

(published law course books) 
• National moot court competitor:1 Animal Law, Harvard Law School 
The Aarhus School of Business Aarhus, Denmark 
M.A., International Communications 1991 
B.A., English and German Business Communication 1988 

EXPERIENCE 
University of South Dakota School of Law Vermillion, SD 
Associate Professor of Law 8/2015 - present 
• Teach Sales, Secured Transactions, Public Int’l Law, Int’l Human Rights Law 
• National Science Foundation Law and Social Sciences Program expert peer reviewer 
• In cooperation with Columbia School of Law, Campus Rep., Climate Science Legal Defense Fund 
• Created and host The Global Energy and Environmental Law Podcast featured on iTunes.  
• Editor-in-Chief, ContractsProf Blog. 
• May 2017-present: Top 10% author by downloads on SSRN 
• Committees served on: Faculty Appointments Committee (chair and member at large), Academic 

Standards Committee (member), Grading Task Force (member) 

Fulbright Scholar Potsdam, Germany 
Fulbright Specialist, Institute for Advanced Sustainability Studies  November-December 2016 
China University of Political Science and Law Beijing, China 
Visiting Lecturer, Summer Program 2014, 2016 
• Teach International Environmental Law at China’s second-highest ranked law school.  Topics include 

climate change, international environmental human rights, and public participation 
Western State College of Law Fullerton, CA 
Assistant Professor of Law (2011-2014) and Associate Professor of Law (2014-2015); 2011-2015 
Founder & Director, Research Institute for Global Law and Policy  
• Taught Contracts I & II, Sales, and Administrative Law 
• Taught overload classes for four semesters in a row (an average of six classes per year) including 

Contracts three summers in a row 
• Consistently very high student evaluations, 2011-12 Professor of the Year 

                                                
1 Unable to participate in law review because of elder care obligations in Europe (terminally ill father) and 
federal judicial externship. 
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• Spearheaded new Research Institute for Global Law and Policy.  Invited speakers, motivated colleagues 
to contribute with articles and ideas, built bridges to environmental and international law sections of 
local and national legal associations and other key contacts, enabled students to research and write about 
international law, helped students network with local employers and organizations, developed new 
opportunities for school to enhance its visibility in the field in challenging economic times, wrote and 
researched national and international environmental law 

• Faculty advisor, student law review articles and other academic writing projects 
• Chair, Academic Standards Committee (2012-2014), New Programs Task Force (2014 – 2015) 
Whittier Law School Costa Mesa, CA 
Visiting Assistant Professor of Law 2010-2011 
• Taught Contracts, Civil Procedure to approx. two hundred students per semester 
The Hon. Procter Hug, Jr.; United States Court of Appeals for the Ninth Circuit Reno, NV 
Law Clerk 2009-2010 
• Conducted research for and wrote bench memoranda recommending legal outcome in numerous 

complex civil and criminal cases 
• Drafted judicial opinions and memoranda dispositions, recommended outcomes adopted unanimously by 

panels in all but one case 
• Reviewed bench memoranda written by non-chamber clerks, wrote supplemental memoranda on the 

basis thereof to provide judge with legal recommendations 
• Reviewed opinions and supplemental memoranda written by in-chamber clerks to provide legal and 

linguistic feedback before circulation to panel judges 

The late Hon. Francis J. D’Eramo, Superior Court of the U.S. Virgin Islands St. Croix, USVI 
Law Clerk  2008-2009 
• Researched and wrote numerous orders, published opinions in criminal and civil cases 
• Helped judge close higher-than-average number of cases and achieve shorter case lengths  
• Wrote 30-page opinion on free speech issues published online and in local media 
• Researched wide range of issues such as environmental law, constitutional law, local and federal civil 

procedure, federal criminal procedure, the federal rules of evidence and rules of ethics.  
The Hon. S. James Otero, U.S. District Court for the Central District of California L.A., CA 
Judicial Extern (law student) Fall 2007 
• Conducted legal research and analysis on par with law clerks to propose judicial orders  
• Edited law clerks’ proposed orders to provide legal and linguistic improvements 
The United Nations Framework Convention for Climate Change Bonn, Germany 
Legal Affairs Programme Intern (law student) Summer 2007 
• Researched and proposed standards for procedural due process as applied by American courts, 

international tribunals and quasi-judicial bodies 
• Researched and wrote memoranda on issues of treaty law for top legal advisers 
• Conducted legal research for secretariat attendees and attended bi-annual negotiations of approximately 

1,500 delegates representing the parties to the Kyoto Protocol 
The University of California at Irvine and California State University at Long Beach CA 
Instructor, English as a Second Language (part time) 1997-2004 
• Taught Reading & Writing, Presentation & Negotiation Techniques, Oral Communication and Business 

English to international students from Asia, South America and the Middle East 
• Observed by graduate students of education and English instructors seeking to observe practical 

applications of theories of modern educational pedagogy 
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WordFlows, LLC Huntington Beach, CA 
Owner, Localization and Interpretation Specialist  1997-2005  
• Clients included large national and int’l law firms, gov’t agencies and Hollywood movie studios 
• Localized lengthy and complex legal texts for use in international class action lawsuit against Philip 

Morris International, Inc. and in, e.g., In re Holocaust Victims’ Asset Litigation 
• Courtroom interpreter in more than 50 federal and state cases in New York, California and Texas. 
• Interpreted depositions for multi-million dollar international law suits for IP rights 
• Subtitled Shrek and other movies for Warner Bros. Studios, DreamWorks Animation and other major 

Hollywood studios 
• Performed quality control of the translation of four Harry Potter-related entertainment products 
The Aarhus School of Business (now Aarhus University) Aarhus, Denmark 
Assistant Professor of English 1992-1997 
• Revamped curriculum and teaching materials for and taught English for Science and Technology at the 

Master’s Degree level. Materials used for years after my departure from institution 
• Master’s Degree thesis adviser 
KPMG Aarhus, Denmark 
International Communication Specialist 1991-1992 
• Localized financial documents and wrote in-house dictionary of financial terminology 
• Performed quality control of work performed by two translators 
 
BAR ADMISSIONS, LICENSES TO APPEAR 
• State Bar of California (2009, first try); South Dakota (by admission) 
• The Central District of California 
• The Ninth Circuit Court of Appeals 
LEGAL VOLUNTEER SERVICE 
Climate Science Legal Defense Fund 2017-present 
Columbia School of Law, Campus Representative 
Campaign for the Right to Dual Citizenship in Denmark 
International Legal Consultant 2010-2014 
• Wrote report on the democratic and societal desirability of dual citizenship 
• Met with top Danish government leaders to lobby for national legislative change 
• Result: On new government’s first day in office, announcement made that Denmark was to allow dual 

citizenship after decades of legal and political resistance, dual citizenship now legalized 
PROFESSIONAL AFFILIATIONS AND ELECTED POSITIONS 
• Chair, International Environmental Law Committee of the American Branch of the International Law 

Association 
• The American Society of International Law (member) 
• The American Bar Association (member) 
DIVERSITY PROFILE 
First-generation immigrant, achieved legal results in non-native tongue, first and only in blue-collar family 
to earn several university degrees and become professor of law at an ABA-accredited law school in another 
nation, mid-life career changer. 
“SOFT SKILLS” 
Great interpersonal and communication skills, organized, self-starter, creative thinker, sense of humor, 
positive, able to see opportunities and create results, embrace change and challenges. 
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PUBLICATIONS 
Law review articles: 

• See You in Court: Holding Governments and Businesses Liable for Climate Change Loss and 
Damage, forthcoming in __  Wm. & Mary Envtl. L. and Pol’y Rev. (2018) 

• Rethinking Climate Change-Related Force Majeure in Int’l Law, 37 PACE L. REV. 396 (2017) 
• An “Act of God”? Rethinking Contractual Impracticability in an Era of Climate Change, 67 U.C. 

HASTINGS L. J. 1527 (2016) 
• Trophy Hunting Contracts - Unenforceable for Reasons of Public Policy, 41 COLUM. J. ENVTL. L. 

(2016) 
• Narrowed Constellations in a Supranational Climate Change Regime Complex: The “Magic 

Number” is Three, 37 FORDHAM INT’L L.J. 373 (2014) 
• Rethinking Fuerza Mayor in a World of Anthropogenic Climate Change (translated into Spanish and 

reprinted in English), 42 J. L. PONTIFICIA UNIVERSIDAD CATÓLICA DEL PERÚ ___ (2014) 
• Localizing the Law of Climate Change, 14 MIN. J. L. SCI. & TECH. 603 (2013) 
• An Unstoppable Tide: Creating Environmental and Human Rights Law from the Bottom Up, 15 OR. 

REV. INT'L L. 63 (2013) 
• Ten Years of the Aarhus Convention: How Procedural Democracy is Paving the Way for Substantive 

Change in National and International Environmental Law, 23 COLO. J. INT'L ENVTL. L. & POL'Y 309 
(2012)  

• Something is Rotten in the State of Denmark: The Deprivation of Democratic Rights by Nation States 
Not Recognizing Dual Citizenship, 20 FLA. ST. J. TRANSNAT’L L. & POL’Y 41 (2010-11) 

• From Jumping Frogs to Graffiti-Painted Walls; Legal Issues Caused by Mistranslation in 
International Commercial Arbitration, 7 RUTGERS CONFLICT RESOL. L.J. 1 (2010) 

• Using Dogs for Emotional Support of Testifying Victims of Crime, 15 ANIMAL L. 171 (2009)  

Misc. other articles: 

• Acts of God or Acts of Man? Rethinking Contractual Impracticability in Times of Climate Change, 
Natural Resources & Environment, ABA Section of Environment, Energy, and Resources, Volume 
30, no. 3 (Winter 2016) 

• Invited: That’s Wild!, The Ongoing Int’l Trade in Endangered Species, Orange County Lawyer 
(December 2013) 

• Invited: California as an Oil Boom State?, Orange County Lawyer (May 2013) 
• Public Participation; A Bottoms-up Approach to Law-making and Enforcement, Orange County 

Lawyer (February 2012) 
• Winds of Change? A Review of International Climate Change Litigation, Outlook, Oregon State Bar, 

Vol. 10, No. 2 (2009) 
Books: 

• Practical Contract Law, 4th ed., Aspen Publishers (forthcoming, Winter 2016-17); select blog posts 
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Blogs: 

The “ContractsProf Blog” 
Editor and Author 2013-present 
• Write several weekly blogs on national and international business law issues 
• Total number of blogs written: Approximately 200, total daily hits: Approximately 300 

SCHOLARSHIP CITED TO AND DISCUSSED IN (AMONG OTHERS) 

• People v.  Johnson, 315 Mich. App. 163 (2016) 
• Nancy Shurtz, Carbon Pricing Initiatives in Western North America: Blueprint for Global Climate 

Change Policy, 7 SAN DIEGO J. CLIMATE & ENERGY L. 61 (2016) 
• Mercedes Rosello, Illegal, Unreported and Unregulated Fishing Control in the Exclusive Economic 

Zone: A Brief Appraisal of Regulatory Deficits and Accountability Strategies, CROATIAN INT’L REL. 
REV., Sept. 2016, at 39. 

• Ashley Fansher & Rolando V. del Carmen, "The Child As Witness": Evaluating State Statutes on the 
Court's Most Vulnerable Population, 36 CHILD. LEGAL RTS. J. 1 (2016) 

• Aarhus Clearinghouse for Environmental Democracy, Headlines 2011, United Nations Economic 
Commission for Europe, http://aarhusclearinghouse.unece.org/news/?year=2011 (last visited May 23, 
2016) 

• Scott J. Shackelford, On Climate Change and Cyber Attacks: Leveraging Polycentric Governance to 
Mitigate Global Collective Action Problems, 18 VAND. J. ENT. & TECH. L. 653 (2016) 

• RESEARCH HANDBOOK ON HUMAN RIGHTS AND THE ENVIRONMENT (Anna Grear & Louis J. Kotzé 
eds., 2015) 

• TAHNEE PRIOR ET AL., ADDRESSING CLIMATE VULNERABILITY: PROMOTING THE PARTICIPATORY 
RIGHTS OF INDIGENOUS PEOPLES AND WOMEN THROUGH FINNISH FOREIGN POLICY (2013) 
(commissioned by the Finnish Ministry of Foreign Affairs) 

• IMPLEMENTING ENVIRONMENTAL LAW (Paul Martin & Amanda Kennedy eds., 2015) 
• STEPHEN TURNER, A GLOBAL ENVIRONMENTAL RIGHT (2013) 
• Andrea Saba, Public Participation in Environmental Decision-Making: the Implementation of the 

Aarhus Convention in the Case-law of the Compliance Committee (Athens Institute for Education 
and Research, Conference Paper Series, Law No. 2013-0871, 2013) 

• Tanya Howard, From International Principles to Local Practices: A Socio-legal Framing of Public 
Participation Research, 17 ENV’T, DEV. & SUSTAINABILITY 747 (2015) 

• David Takacs, Environmental Democracy and Forest Carbon (REDD+), 44 ENVTL. L. 71 (2014) 
• David N. Cassuto & Romulo Sampaio, The Importance of Information and Participation Principles 

in Environmental Law in Brazil, 22 REV. EUR. COMMUNITY & INT’L ENVTL L. (RECIEL), no. 1, 
2013, at ___. 

• Tanya Howard & Andrew Lawson, Soil Governance: Accessing Cross-Disciplinary Perspectives, 
2015 INT’L J. RURAL L. & POL’Y, no. 1 (Special Edition) (2015), available at 
http://epress.lib.uts.edu.au/journals/index.php/ijrlp/article/view/3776/4807 

• Karin Hjalmarsson, Access to Justice in Environmental Matters in the EU Member States: A Study 
of the Case Law From the European Court of Justice on Access to National Courts for Non-
Governmental Organizations and the Cost of Environmental Proceedings (2014) (graduate thesis, 
Master of Laws Programme, Lund University, Sweden), available at https://lup.lub.lu.se/student-
papers/search/publication/4451220 

• Benjamin Christman, The Poor Have No Lawyers: Scotland’s Non-Compliance with the Access to 
Environmental Justice ‘Pillar’ of the Aarhus Convention, 4 KING’S INNS STUD. L. REV. 105 (2014) 
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• Allison R. Mahaney, Charting Off Course: National Marine Planning Without Legal Authority To 
Preserve Marine Resources, 23 N.Y.U. ENVTL. L.J. 1 (2015) 

• Reducing Potential for Harm to the Child, 2 Jurywork Systematic Techniques § 15:52, Witness 
Preparation (updated November 2016) 

• Matthew Kaiser, Note, Sit … Stay … Now Beg for Me: A Look at the Courthouse Dogs Program and 
the Legal Standard Pennsylvania Should Use to Determine Whether a Dog Can Accompany a Child 
on the Witness Stand, 60 VILL. L. REV. 343 (2015). 

 
PRESENTATIONS 

Podcasts, 2014-present: 

• Created The Global Energy and Environmental Law podcast, currently featured on www.iTunes.com 
and www.podbean.com 

• Interview legal experts on issues of national and international energy and the environment 
• Approximately 550,000 hits and 17,000 total plays 

Conference and symposia presentations: 

• Priorities for the Trump Administration in International Environmental Law: Avoiding 
Counterproductive Climate Change Litigation, Midwest Regional Conference of the American 
Branch of the Int’l Law Association, Denver University School of Law, February 24, 2017 

• Trophy Hunting Contracts: Unenforceable for Reasons of Public Policy, Annual Conference, 
Environmental Law Association, Johannesburg, South Africa, September 30, 2016 

• Disasters, the Environment, and the Law, Annual Conference, Law and Society Association, New 
Orleans, June 2-5, 2016 

• An “Act of God”? Rethinking Contractual Impracticability in an Era of Anthropogenic Climate 
Change, Annual Conference, Law and Society Association, New Orleans, June 2-5, 2016 

• A Workshop on the Environment and Vulnerability, Vulnerability and the Human Condition 
Initiative, Emory University School of Law, April 9, 2016 

• Public Policy Considerations in Contract Law (“Trophy Hunting” Contracts), 5th Annual Animal 
Law Review Symposium, Crossing Borders: Animals & Business, Lewis and Clark Law School, 
March 11, 2016 

• Trent Water Crisis, University of South Dakota School of Law, February 22, 2016 
• Public Policy Considerations in Contract Law (“Trophy Hunting” Contracts), 11th International 

Conference on Contracts, St. Mary’s University School of Law, February 27, 2016 
• Professorial Professions: Creating a Student-Centered Contracts Classroom, 11th International 

Conference on Contracts, St. Mary’s University School of Law, February 26, 2016 
• An “Act of God”? Rethinking Force Majeure in U.S. and International Contracts Law in an Era of 

Anthropogenic Climate Change, SEALS Conference, Boca Raton, Fla. (Aug. 1, 2015) 
• An “Act of God”?, Rethinking Force Majeure in U.S. and International Contracts Law in an Era of 

Anthropogenic Climate Change, Natural Resources Law Teachers, University of Utah, S.J. Quinney 
College of Law, May 27-29, 2015 

• Governing on the Edge: Cities, Climate Change, and the Polycentric-Global Governance Tension, 
45th Annual Meeting of the Urban Affairs Association, Rethinking Force Majeure in an Era of 
Climate Change, Miami, Florida (April 9, 2015) 

• An “Act of God”?, Rethinking Force Majeure in U.S. and International Contracts Law in an Era of 
Anthropogenic Climate Change,  10th Annual International Conference on Contracts, William S. 
Boyd School of Law, University of Nevada at Las Vegas (February 27 & 28, 2015) 
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• Narrowed Constellations in a Supranational Climate Change Regime Complex: The “Magic 
Number” is Four, American Society of International Law Mid-Year Meeting, New York University 
School of Law (November 2013) 

• The Evolving Role of the Public – past, present and future – in the Development of International 
Environmental Law, American Branch of the International Law Association, Fordham Law School 
(October 2012) 

• Invited to write and present: Creating Environmental and Human Rights Law from the Bottom Up, 
Symposium, New Directions in Human Rights and Environmental Law, The University of Oregon 
School of Law (September 2012) 

Media interviews: 

• Keystone XL Pipeline, Dakota Midday, South Dakota Public Broadcasting, May 25, 2016 
• Trent Water Crisis, Dakota Midday, South Dakota Public Broadcasting, February 22, 2016 

 
Moderator/organizer:  

• The Role of Law and Policies for Environment and Humanities at Risk, Annual Conference, Law and 
Society Association, June 2-5, 2016 

• Legal Ports 2015 Conference, Los Angeles County Bar Association, Export/Import Legal Issues 
Impacting Global Trade (March 19, 2015) 

• Los Angeles County Bar Association, International Law Section, organizer of November 2014 half-
day program on International Wine Law 

• American Society of International Law, International Economic Law Interest Group, panel on 
Globalization and Policy Space, 2014 Biennial Research Conference: Reassessing International Law 
and Development, University of Denver School of Law (November 2014) 
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REFERENCES 

William E. Adams, Jr. (former Dean of 
Western State College of Law) 
Deputy Managing Director 
ABA Section of Legal Education and 
Admissions to the Bar 
321 N. Clark Street, 21st Floor 
Chicago, IL 60654 
(312) 988-6738 
william.adams@americanbar.org 

The Honorable S. James Otero 
United States District Court for the Central 
District of California 
312 N. Spring St. #244P 
Los Angeles, CA 90012 
(213) 894-4806 
Victor_Cruz@cacd.uscourts.gov 

Professor Christine Hutton 
University of South Dakota School of Law 
414 E. Clark St. 
Vermillion, SD 57060 
Christine.Hutton@usd.edu 
(605) 677-6348 

Professor Mary Wood 
University of Oregon School of Law 
1515 Agate Street 
Eugene, OR 97403 
mwood@law.uoregon.edu 
(541) 346-3842 

Dr. Wil Burns 
Co-Executive Director, Washington Climate 
Geoengineering Consortium 
2650 Haste Street, Towle Hall #G07 
Berkeley, CA 94720 

(650) 281-9126 
wil@feronia.org 

Professor John Bonine 
University of Oregon School of Law 
1515 Agate Street 
Eugene, OR 97403 
jbonine@uoregon.edu 
(541) 346-3827 
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SOUTH DAKOTA BOARD OF REGENTS 
ACADEMIC AFFAIRS FORMS 

Request for Prior Service Credit 
Tenure or Promotion 

  
 

Use this form to request prior service credit toward tenure or promotion. Prior service credit toward tenure may be 
awarded at any time; however, the Board strongly suggests that faculty members submit requests for prior service 
credit toward tenure only after the faculty member has assembled a complete portfolio for tenure review.  
 
NAME: Myanna Dellinger 
POSITION/TITLE: Associate Professor of Law 
UNIVERSITY: University of South Dakota 
DEPARTMENT: Law school 
DATE: September 7, 2017 
 
Years of prior service credit toward tenure requested: 3 
  
Years of prior service credit toward promotion requested: N/A 
 
 

1. Employee Section  
Provide a brief justification for the request (provide additional documentation as needed): 

 
I respectfully request that I be granted three years service credit for my teaching experience prior 
to joining the faculty of University of South Dakota School of Law (“USD”) as an Associate 
Professor for the 2015-16 academic year.  I am currently in my third year of teaching as a tenure-
track Associate Professor and am in the process of submitting my portfolio for tenure review.  If 
I am granted the three years of credit that I am requesting, I will be in my sixth year of service 
with USD, which would be the normal time to apply for tenure.1  For the reasons set forth below, 
I believe it would be fair and appropriate to grant this request. 

  

                                                             
1 “G. Tenure  
1. A decision to recommend a faculty member for tenure normally will be made during the 
faculty member's sixth year of service at the Law School.”  Retention, Promotion and Tenure - 
For faculty hired July 1, 2006 and later Retention, Promotion and Tenure - USD School of Law 
Rules on Retention, Promotion and Tenure. 
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Employee Statement 
I understand that granting of prior service credit for tenure or promotion does not reduce the performance 
expectations necessary to be met for tenure/promotion to be granted and also that granting of prior service credit will 
reduce the time available for me to build a portfolio for review. I understand that no one is authorized to suggest that 
the performance expectations will be reduced or otherwise modified for me and that, by receiving prior service 
credit, I assume the full challenge to meet the requirements for a tenure appointment/promotion. With full 
knowledge of such accountability, I hereby request that I be granted prior service credit. 
 
   
Employee  Date 
 
2. University Administration Section 
 
Recommend approval for  years prior service credit toward tenure. 
 
Recommend approval for  years prior service credit toward promotion. 
 
 
 
 
   
Department Head  Date 
 
 

  

Dean/Director  Date 
 
   
Vice President  Date 
 
   
President  Date 
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Prior teaching experience:  I taught for five years at ABA-Accredited law schools prior to 
joining the faculty at USD.  My first year of law teaching was as a Visiting Assistant Professor at 
Whittier Law School in Costa Mesa, CA in the 2010-11 academic year.  I taught a full load of 
doctrinal courses there.  Specifically, I taught Contracts I & II to approximately 90 students and 
Civil Procedure I & II to approximately 110 students. 
 
In 2011, I was appointed as a tenure-track Assistant Professor at Western State College of Law.  
I taught at Western State for four academic years.  As with USD School of Law, Assistant 
Professors at Western State were eligible to apply for promotion to Associate Professor in their 
third year, assuming the minimum standard for scholarly publication were met.  Like USD, 
Western State had a minimum requirement of two published law review articles for promotion to 
Associate Professor.  Having exceeded the publication requirements (see my enclosed resume), I 
applied for promotion in 2013-14 and was promoted to Associate Professor in the spring of 2014 
effective for the academic year 2014-15.    
 
During my four years at Western State, I always taught a full load of courses and frequently 
taught an overload as well for an average of no less than six substantive classes per year.  In fact, 
I often taught seven because I taught core classes such as Sales and Contracts Law over my 
summer holidays.  Typically, 40-60 students would be registered for my classes.  I consistently 
received excellent student evaluations and peer evaluations for my teaching and was named 
Professor of the Year in 2011-12.  I was also heavily involved with service to the school, 
including as the founding Director of Western State’s Research Institute for Global Law and 
Policy.  At Western State, I published five law review articles, gave presentations at the 
University of Oregon, NYU and Fordham law schools, and created the Global Energy and 
Environmental Law podcast.  I also chaired the Academic Standards Committee, among other 
service activities.  My scholarly productivity easily exceeded the requirements for progress 
towards tenure and promotion. 
In recognition of my growing national and international scholarly reputation and my classroom 
performance, I was selected and recruited in the early winter months of 2015 to join the faculty 
at USD Law School for the 2015-16 academic year and beyond.  I did not respond to any job 
posting.  I negotiated my employment situation with Dean Geu in January and February of 2015.  
I repeatedly discussed with the Dean being able to continue my career progression and thus 
apply for tenure not later than my third year of teaching at the law school, and possibly even 
earlier, provided that I met the requirement for scholarly publications in residence at the law 
school and all other requirements.  (The law school requires four law review articles for tenure, 
completed while a USD faculty member.  I have now met this requirement.)  Two to three years 
was at all times the timeframe discussed for my particular situation.  As it is normal in the legal 
educational industry to transfer from one employer to another in a lateral transfer without losing 
many years towards tenure, if any at all, I did not consider this to be an issue at all.  This is 
further so because law deans normally have wide leeway in hiring decisions and are usually the 
party with whom employment situations are discussed and thus what law professors rely on; 
often even without any formal contract or offer letter being written up ahead of time.  That is 
also how I proceeded with my first two teaching positions with other ABA-accredited law 
schools.  
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I was assured that by May of 2015, I would know whether or not I would be able to join the 
faculty as an Associate Professor of Law.  I was offered just such a lateral move (see 
memorandum with offer from Dean Geu dated May 29, 2015).  My understanding was that this 
meant that I was being given credit towards tenure of at least the three years that I had served as 
an Assistant Professor or, alternatively, that I would be able to apply for tenure in my third year 
of service with the law school on par with the two other associate professors of law.  At no time 
was it stated to me that associate professors still have to serve six years before applying for 
tenure.  I specifically asked whether “normal” under Rule G.1 means “always.”  I was told that 
does not as is clearly the case.  Similarly, I was not informed that USD would consider it to be 
the case that, as now seems to be the case, one must always serve six years before applying for 
tenure.   
 
I have two other associate professor peers on the law school faculty.  Both started teaching in 
2012-13, and both were promoted to Associate Professor effective for the 2015-16 academic 
year.  Because they have spent their entire teaching careers at USD, they are eligible to apply for 
tenure this year.  I started full-time law teaching two years earlier than my colleagues, and was 
promoted to Associate Professor based on identical criteria (teaching, scholarship and service) a 
year earlier than they were. We are all in our third year as Associate Professors at USD Law 
School.  I believe, as a simple matter of fairness, that I should be given the same opportunity to 
apply for tenure as my colleagues.  While the tenure rules indicate that I can apply for tenure 
without six years of service, I believe it would be in my interest to be formally awarded three 
years of credit for my prior years of teaching; this will remove the issue of years of service and 
ensure that my tenure application is given full and fair consideration on the merits. 
 
Thank you very much for your consideration.    
 
 
Attachments: 
C.V. 
Draft tenure application 
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November 17, 2017 
 
 
Dr. Mike Rush, Executive Director 
South Dakota Board of Regents 
306 East Capitol Avenue, Suite 200 
Pierre, SD 57501-2545 
 
Dear Dr. Rush:  
 
During the October 2017 meeting, the Board considered a prior service request for Professor Myanna 
Dellinger and granted one year of prior service credit toward tenure and one year toward promotion. My 
previous recommendation for one year prior service credit was based on my personal belief that faculty 
members should spend sufficient time at the University of South Dakota before applying for promotion 
and tenure. The recommendation was in no way based on any bias against applicant.  
 
Following a Step 2 grievance filed by Professor Dellinger, and after further review, I now recommend 
Professor Dellinger receive two years prior service credit toward tenure and urge the Board to support 
this request.  
 
 
Very truly yours,  

 
James W. Abbott 
President 
The University of South Dakota 
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1940 Statement of Principles on Academic 
Freedom and Tenure
with 1970 Interpretive Comments

In 1915 the Committee on Academic Freedom and Academic Tenure of the 
American Association of University Professors formulated a statement of prin-
ciples on academic freedom and academic tenure known as the 1915 Declaration 
of Principles, which was offi cially endorsed by the Association at its Second An-
nual Meeting held in Washington, D.C., December 31, 1915, and January 1, 1916.

In 1925 the American Council on Education called a conference of represen-
tatives of a number of its constituent members, among them the American 
Association of University Professors, for the purpose of formulating a shorter 
statement of principles on academic freedom and tenure. The statement formu-
lated at this conference, known as the 1925 Conference Statement on Academic 
Freedom and Tenure, was endorsed by the Association of American Colleges 
(now the Association of American Colleges and Universities) in 1925 and by the 
American Association of University Professors in 1926.

In 1940, following a series of joint conferences begun in 1934, representa-
tives of the American Association of University Professors and of the Associa-
tion of American Colleges agreed on a restatement of the principles that had 
been set forth in the 1925 Conference Statement on Academic Freedom and 
Tenure. This restatement is known to the profession as the 1940 Statement of 
Principles on Academic Freedom and Tenure.

Following extensive discussions on the 1940 Statement of Principles on 
Academic Freedom and Tenure with leading educational associations and with 
individual faculty members and administrators, a joint committee of the 
AAUP and the Association of American Colleges met during 1969 to reevaluate 
this key policy statement. On the basis of the comments received, and the discus-
sions that ensued, the joint committee felt the preferable approach was to formu-
late interpretations of the 1940 Statement from the experience gained in imple-
menting and applying it for over thirty years and of adapting it to current needs.

The committee submitted to the two associations for their consideration 
Interpretive Comments that are included below as footnotes to the 1940 State-
ment.1 These interpretations  were adopted by the Council of the American As-
sociation of University Professors in April 1970 and endorsed by the Fifty- Sixth 
Annual Meeting as Association policy.

1. The Introduction to the Interpretive Comments notes: In the thirty years since their promulgation, 
the principles of the 1940 “Statement of Principles on Academic Freedom and Tenure” have undergone a 
substantial amount of refi nement. This has evolved through a variety of pro cesses, including customary 
ac cep tance, understandings mutually arrived at between institutions and professors or their representa-
tives, investigations and reports by the American Association of University Professors, and formulations 
of statements by that association either alone or in conjunction with the Association of American
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The purpose of this statement is to promote public 
understanding and support of academic freedom 
and tenure and agreement upon procedures to 
ensure them in colleges and universities. Institu-
tions of higher education are conducted for the 
common good and not to further the interest of 
either the individual teacher or the institution as a 
 whole.2 The common good depends upon the free 
search for truth and its free exposition.

Academic freedom is essential to these 
purposes and applies to both teaching and 
research. Freedom in research is fundamental to 
the advancement of truth. Academic freedom in 
its teaching aspect is fundamental for the 
protection of the rights of the teacher in teaching 
and of the student to freedom in learning. It 
carries with it duties correlative with rights.3

Tenure is a means to certain ends; specifi cally: 
(1) freedom of teaching and research and of 
extramural activities, and (2) a suffi cient degree 
of economic security to make the profession 

Colleges. These comments represent the attempt of the 
two associations, as the original sponsors of the 1940 
“Statement,” to formulate the most important of these 
refi nements. Their incorporation  here as Interpretive 
Comments is based upon the premise that the 1940 
“Statement” is not a static code but a fundamental 
document designed to set a framework of norms to guide 
adaptations to changing times and circumstances.

Also, there have been relevant developments in the law 
itself refl ecting a growing insistence by the courts on due 
pro cess within the academic community which parallels 
the essential concepts of the 1940 “Statement”; particularly 
relevant is the identifi cation by the Supreme Court of 
academic freedom as a right protected by the First 
Amendment. As the Supreme Court said in Keyishian v. 
Board of Regents, 385 US 589 (1967), “Our Nation is deeply 
committed to safeguarding academic freedom, which is of 
transcendent value to all of us and not merely to the teachers 
concerned. That freedom is therefore a special concern of the 
First Amendment, which does not tolerate laws that cast a 
pall of orthodoxy over the classroom.”

2. The word “teacher” as used in this document is 
understood to include the investigator who is attached to 
an academic institution without teaching duties.

3. First 1970 comment: The Association of American 
Colleges and the American Association of University 
Professors have long recognized that membership in the 
academic profession carries with it special responsibilities. Both 
associations either separately or jointly have consistently 
affi rmed these responsibilities in major policy statements, 
providing guidance to professors in their utterances as citizens, 
in the exercise of their responsibilities to the institution and to 
students, and in their conduct when resigning from their 
institution or when undertaking government- sponsored 
research. Of par tic u lar relevance is the “Statement on 
Professional Ethics” adopted in 1966 as Association policy 
(AAUP, Policy Documents and Reports, 11th ed. [Balti-
more: Johns Hopkins University Press, 2015], 145– 46).

attractive to men and women of ability. Freedom 
and economic security, hence, tenure, are indispens-
able to the success of an institution in fulfi lling its 
obligations to its students and to society.

Academic Freedom
1. Teachers are entitled to full freedom in 

research and in the publication of the results, 
subject to the adequate per for mance of their 
other academic duties; but research for 
pecuniary return should be based upon an 
understanding with the authorities of the 
institution.

2. Teachers are entitled to freedom in the 
classroom in discussing their subject, but they 
should be careful not to introduce into their 
teaching controversial matter which has no 
relation to their subject.4 Limitations of 
academic freedom because of religious or other 
aims of the institution should be clearly stated 
in writing at the time of the appointment.5

3. College and university teachers are citizens, 
members of a learned profession, and offi cers 
of an educational institution. When they speak 
or write as citizens, they should be free from 
institutional censorship or discipline, but their 
special position in the community imposes 
special obligations. As scholars and educational 
offi cers, they should remember that the public 
may judge their profession and their institu-
tion by their utterances. Hence they should at 
all times be accurate, should exercise appropri-
ate restraint, should show respect for the 
opinions of others, and should make every 
effort to indicate that they are not speaking for 
the institution.6

4. Second 1970 comment: The intent of this statement is 
not to discourage what is “controversial.” Controversy is at 
the heart of the free academic inquiry which the entire 
statement is designed to foster. The passage serves to 
underscore the need for teachers to avoid per sis tent ly 
intruding material which has no relation to their subject.

5. Third 1970 comment: Most church- related institutions 
no longer need or desire the departure from the principle of 
academic freedom implied in the 1940 “Statement,” and we 
do not now endorse such a departure.

6. Fourth 1970 comment: This paragraph is the subject of 
an interpretation adopted by the sponsors of the 1940 
“Statement” immediately following its endorsement:

If the administration of a college or university feels that a 
teacher has not observed the admonitions of paragraph 3 of the 
section on Academic Freedom and believes that the extramural 
utterances of the teacher have been such as to raise grave 
doubts concerning the teacher’s fi tness for his or her position, 
it may proceed to fi le charges under paragraph 4 of the section 
on Academic Tenure. In pressing such charges, the administra-
tion should remember that teachers are citizens and should be 
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probationary period should not exceed seven 
years, including within this period full- time 
ser vice in all institutions of higher education; 
but subject to the proviso that when, after a 
term of probationary ser vice of more than 
three years in one or more institutions, a 
teacher is called to another institution, it may 
be agreed in writing that the new appointment 
is for a probationary period of not more than 
four years, even though thereby the person’s 
total probationary period in the academic 
profession is extended beyond the normal 
maximum of seven years.8 Notice should be 
given at least one year prior to the expiration 
of the probationary period if the teacher is not 
to be continued in ser vice after the expiration 
of that period.9

Personnel Ineligible for Tenure,” AAUP Bulletin 52 
(September 1966): 280– 82.]

8. Sixth 1970 comment: In calling for an agreement “in 
writing” on the amount of credit given for a faculty 
member’s prior ser vice at other institutions, the “Statement” 
furthers the general policy of full understanding by the 
professor of the terms and conditions of the appointment. It 
does not necessarily follow that a professor’s tenure rights 
have been violated because of the absence of a written 
agreement on this matter. Nonetheless, especially because of 
the variation in permissible institutional practices, a written 
understanding concerning these matters at the time of 
appointment is particularly appropriate and advantageous to 
both the individual and the institution. [For a more detailed 
statement on this question, see “On Crediting Prior Ser vice 
Elsewhere as Part of the Probationary Period,” Policy 
Documents and Reports, 167– 68.]

9. Seventh 1970 comment: The effect of this subpara-
graph is that a decision on tenure, favorable or unfavorable, 
must be made at least twelve months prior to the completion 
of the probationary period. If the decision is negative, the 
appointment for the following year becomes a terminal one. 
If the decision is affi rmative, the provisions in the 1940 
“Statement” with respect to the termination of ser vice of 
teachers or investigators after the expiration of a probation-
ary period should apply from the date when the favorable 
decision is made.

The general principle of notice contained in this 
paragraph is developed with greater specifi city in the 
“Standards for Notice of Nonreappointment,” endorsed by 
the Fiftieth Annual Meeting of the American Association 
of University Professors (1964) (Policy Documents and 
Reports, 99). These standards are:

Notice of nonreappointment, or of intention not to recommend 
reappointment to the governing board, should be given in 
writing in accordance with the following standards:
1. Not later than March 1 of the fi rst academic year of 

ser vice, if the appointment expires at the end of that year; 
or, if a one- year appointment terminates during an 
academic year, at least three months in advance of its 
termination.

Academic Tenure
After the expiration of a probationary period, 
teachers or investigators should have permanent 
or continuous tenure, and their ser vice should be 
terminated only for adequate cause, except in the 
case of retirement for age, or under extraordinary 
circumstances because of fi nancial exigencies.

In the interpretation of this principle it is 
understood that the following represents accept-
able academic practice:

1. The precise terms and conditions of every
appointment should be stated in writing and be
in the possession of both institution and
teacher before the appointment is
consummated.

2. Beginning with appointment to the rank of
full- time instructor or a higher rank,7 the

accorded the freedom of citizens. In such cases the administra-
tion must assume full responsibility, and the American 
Association of University Professors and the Association of 
American Colleges are free to make an investigation.

Paragraph 3 of the section on Academic Freedom in the 
1940 “Statement” should also be interpreted in keeping with 
the 1964 “Committee A Statement on Extramural 
Utterances,” Policy Documents and Reports, 31, which states 
inter alia: “The controlling principle is that a faculty 
member’s expression of opinion as a citizen cannot constitute 
grounds for dismissal unless it clearly demonstrates the 
faculty member’s unfi tness for his or her position. 
Extramural utterances rarely bear upon the faculty 
member’s fi tness for the position. Moreover, a fi nal decision 
should take into account the faculty member’s entire record 
as a teacher and scholar.”

Paragraph 5 of the “Statement on Professional Ethics,” 
Policy Documents and Reports, 146, also addresses the 
nature of the “special obligations” of the teacher:

As members of their community, professors have the rights 
and obligations of other citizens. Professors mea sure the 
urgency of these obligations in the light of their responsibili-
ties to their subject, to their students, to their profession, and 
to their institution. When they speak or act as private persons, 
they avoid creating the impression of speaking or acting for 
their college or university. As citizens engaged in a profession 
that depends upon freedom for its health and integrity, 
professors have a par tic u lar obligation to promote conditions 
of free inquiry and to further public understanding of 
academic freedom.

Both the protection of academic freedom and the 
requirements of academic responsibility apply not only to 
the full- time probationary and the tenured teacher, but also 
to all others, such as part- time faculty and teaching 
assistants, who exercise teaching responsibilities.

7. Fifth 1970 comment: The concept of “rank of full- time
instructor or a higher rank” is intended to include any 
person who teaches a full- time load regardless of the 
teacher’s specifi c title. [For a discussion of this question, see 
the “Report of the Special Committee on Academic 
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5. Termination of a continuous appointment 
because of fi nancial exigency should be 
demonstrably bona fi de.

Endorsers
Note: Groups that changed names subsequent to 
endorsing the statement are listed under their 
current names.

Association of American Colleges and 
Universities ...................................................1941

American Association of University 
Professors ......................................................1941

American Library Association (adapted for 
librarians) ......................................................1946

Association of American Law Schools .............1946
American Po liti cal Science Association ...........1947
American Association for Higher 

Education and Accreditation ........................1950
American Association of Colleges for 

Teacher Education .........................................1950
Eastern Psychological Association ...................1950
Southern Society for Philosophy and 

Psychology ....................................................1953
American Psychological Association ...............1961
American Historical Association......................1961
Modern Language Association .........................1962
American Economic Association ......................1962
Agricultural and Applied Economic 

Association ....................................................1962
Midwest So cio log i cal Society ...........................1963
Or ga ni za tion of American Historians .............1963
Society for Classical Studies .............................1963
American Council of Learned Societies ...........1963
American So cio log i cal Association ..................1963

American Association of University Professors and the 
Association of American Colleges in 1958. This interpretive 
document deals with the issue of suspension, about which 
the 1940 “Statement” is silent.

The “Statement on Procedural Standards in Faculty 
Dismissal Proceedings” provides: “Suspension of the 
faculty member during the proceedings is justifi ed only if 
immediate harm to the faculty member or others is 
threatened by the faculty member’s continuance. Unless 
legal considerations forbid, any such suspension should be 
with pay.” A suspension which is not followed by either 
reinstatement or the opportunity for a hearing is in effect a 
summary dismissal in violation of academic due pro cess.

The concept of “moral turpitude” identifi es the 
exceptional case in which the professor may be denied a 
year’s teaching or pay in  whole or in part. The statement 
applies to that kind of behavior which goes beyond simply 
warranting discharge and is so utterly blameworthy as to 
make it inappropriate to require the offering of a year’s 
teaching or pay. The standard is not that the moral 
sensibilities of persons in the par tic u lar community have 
been affronted. The standard is behavior that would evoke 
condemnation by the academic community generally.

3. During the probationary period a teacher 
should have the academic freedom that all 
other members of the faculty have.10

4. Termination for cause of a continuous 
appointment, or the dismissal for cause of a 
teacher previous to the expiration of a term 
appointment, should, if possible, be considered 
by both a faculty committee and the governing 
board of the institution. In all cases where the 
facts are in dispute, the accused teacher should 
be informed before the hearing in writing of 
the charges and should have the opportunity to 
be heard in his or her own defense by all 
bodies that pass judgment upon the case. The 
teacher should be permitted to be accompanied 
by an advisor of his or her own choosing who 
may act as counsel. There should be a full 
stenographic record of the hearing available 
to the parties concerned. In the hearing of 
charges of incompetence the testimony should 
include that of teachers and other scholars, 
either from the teacher’s own or from other 
institutions. Teachers on continuous appoint-
ment who are dismissed for reasons not in-
volving moral turpitude should receive their 
salaries for at least a year from the date of 
notifi cation of dismissal whether or not they 
are continued in their duties at the institution.11

2. Not later than December 15 of the second academic year of 
ser vice, if the appointment expires at the end of that year; 
or, if an initial two- year appointment terminates during 
an academic year, at least six months in advance of its 
termination.

3. At least twelve months before the expiration of an 
appointment after two or more years in the institution.

Other obligations, both of institutions and of individu-
als, are described in the “Statement on Recruitment and 
Resignation of Faculty Members,” Policy Documents and 
Reports, 153– 54, as endorsed by the Association of 
American Colleges and the American Association of 
University Professors in 1961.

10. Eighth 1970 comment: The freedom of probationary 
teachers is enhanced by the establishment of a regular 
procedure for the periodic evaluation and assessment of the 
teacher’s academic per for mance during probationary status. 
Provision should be made for regularized procedures for the 
consideration of complaints by probationary teachers that 
their academic freedom has been violated. One suggested 
procedure to serve these purposes is contained in the 
“Recommended Institutional Regulations on Academic 
Freedom and Tenure,” Policy Documents and Reports, 
79– 90, prepared by the American Association of University 
Professors.

11. Ninth 1970 comment: A further specifi cation of the 
academic due pro cess to which the teacher is entitled under 
this paragraph is contained in the “Statement on Procedural 
Standards in Faculty Dismissal Proceedings,” Policy 
Documents and Reports, 91– 93, jointly approved by the 
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American Speech- Language- Hearing 
Association ....................................................1968

Association of Social and Behavioral 
Scientists .......................................................1968

College En glish Association ..............................1968
National College Physical Education 

Association for Men .....................................1969
American Real Estate and Urban Economics 

Association ....................................................1969
Council for Philosophical Studies ....................1969
History of Education Society ............................1969
American Musicological Society ......................1969
American Association of Teachers of 

Spanish and Portuguese ...............................1969
Texas Community College Teachers 

Association ....................................................1970
College Art Association of America .................1970
Society of Professors of Education ...................1970
American Anthropological Association ...........1970
Association of Theological Schools ..................1970
Association of Schools of Journalism and 

Mass Communication ..................................1971
Academy of Legal Studies in Business .............1971
Americans for the Arts .....................................1972
New York State Mathematics Association 

of Two- Year Colleges ....................................1972
College Language Association ..........................1973
Pennsylvania Historical Association ................1973
American Philosophical Association ................ 1974
American Classical League ............................... 1974
American Comparative Literature 

Association .................................................... 1974
Rocky Mountain Modern Language 

Association .................................................... 1974
Society of Architectural Historians .................1975
American Statistical Association......................1975
American Folklore Society ...............................1975
Association for Asian Studies ...........................1975
Linguistic Society of America ..........................1975
African Studies Association .............................1975
American Institute of Biological Sciences .......1975
North American Conference on British 

Studies ...........................................................1975
Sixteenth- Century Society and Conference ...1975
Texas Association of College Teachers .............1976
Association for Jewish Studies .........................1976
Association for Spanish and Portuguese 

Historical Studies .........................................1976
Western States Communication Association ..... 1976
Texas Association of Colleges for Teacher 

Education.......................................................1977
Metaphysical Society of America .....................1977
American Chemical Society .............................1977
Texas Library Association .................................1977
American Society for Legal History ................1977
Iowa Higher Education Association .................1977
American Physical Therapy Association .........1979

Southern Historical Association ......................1963
American Studies Association ..........................1963
Association of American Geographers ............1963
Southern Economic Association .......................1963
Classical Association of the Middle West 

and South ......................................................1964
Southwestern Social Science Association ........1964
Archaeological Institute of America ................1964
Southern Management Association .................1964
American Theatre Association 

(now dissolved) .............................................1964
South Central Modern Language 

Association ....................................................1964
Southwestern Philosophical Society ................1964
Council of In de pen dent Colleges ......................1965
Mathematical Association of America .............1965
Arizona- Nevada Academy of Science ..............1965
American Risk and Insurance Association ......1965
Academy of Management .................................1965
American Catholic Historical Association .......1966
American Catholic Philosophical 

Association .................................................. 1966
Association for Education in Journalism 

and Mass Communication ...........................1966
Western History Association ...........................1966
Mountain- Plains Philosophical Conference ....1966
Society of American Archivists .......................1966
Southeastern Psychological Association ..........1966
Southern States Communication 

Association ....................................................1966
American Mathematical Society ......................1967
Association for Slavic, East Eu ro pe an, 

and Eurasian Studies ....................................1967
College Theology Society .................................1967
Council on Social Work Education ...................1967
American Association of Colleges of 

Pharmacy ......................................................1967
American Academy of Religion .......................1967
Association for the Sociology of Religion .......1967
American Society of Journalism School 

Administrators (now merged with the 
Association of Schools of Journalism 
and Mass Communication) ..........................1967

John Dewey Society ..........................................1967
South Atlantic Modern Language 

Association ....................................................1967
American Finance Association .........................1967
Association for Social Economics .....................1967
Phi Beta Kappa Society .....................................1968
Society of Christian Ethics ...............................1968
American Association of Teachers 

of French .......................................................1968
Eastern Finance Association .............................1968
American Association for Chinese Studies .....1968
American Society of Plant Biologists ...............1968
University Film and Video Association ...........1968
American Dialect Society .................................1968
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Council of Teachers of Southeast 
Asian Languages ..........................................1994

American Association of Teachers of Arabic ...1994
American Association of Teachers of 

Japa nese .........................................................1994
Academic Senate for California 

Community Colleges ...................................1996
National Council for the Social Studies ...........1996
Council of Academic Programs in 

Communication Sciences and Disorders ....1996
Association for Women in Mathematics .........1997
Philosophy of Time Society ..............................1998
World Communication Association .................1999
The Historical Society .......................................1999
Association for Theatre in Higher Education ..1999
National Association for Ethnic Studies ..........1999
Association of Ancient Historians ...................1999
American Culture Association .........................1999
American Conference for Irish Studies ...........1999
Society for Philosophy in the 

Contemporary World ...................................1999
Eastern Communication Association ...............1999
Association for Canadian Studies 

in the United States ......................................1999
American Association for the History of 

Medicine....................................................... 2000
Missouri Association of Faculty Senates ........ 2000
Association for Symbolic Logic ....................... 2000
American Society of Criminology ...................2001
American Jewish Historical Society ................2001
New En gland Historical Association ...............2001
Society for the Scientifi c Study of Religion ....2001
Society for German- American Studies ...........2001
Society for Historians of the Gilded Age 

and Progressive Era ......................................2001
Eastern So cio log i cal Society .............................2001
Chinese Historians in the United States ..........2001
Community College Humanities 

Association ....................................................2002
Immigration and Ethnic History Society ........2002
Society for Early Modern Catholic Studies .....2002
Academic Senate of the California State 

University .................................................... 2004
Agricultural History Society .......................... 2004
National Council for Accreditation 

of Teacher Education ................................... 2005
American Council on the Teaching 

of Foreign Languages .................................. 2005
Society for the Study of Social Biology .......... 2005
Society for the Study of Social Problems ....... 2005
Association of Black Sociologists ..................... 2005
Dictionary Society of North America ............ 2005
Society for Buddhist- Christian Studies .......... 2005
Society for Armenian Studies ......................... 2006
Society for the Advancement of 

Scandinavian Study .................................... 2006

North Central So cio log i cal Association ...........1980
Dante Society of America .................................1980
Association for Communication 

Administration .............................................1981
National Communication Association .............1981
American Association of Physics Teachers ......1982
Middle East Studies Association ......................1982
National Education Association ........................1985
American Institute of Chemists .......................1985
American Association of Teachers 

of German .....................................................1985
American Association of Teachers of Italian ...1985
American Association for Applied 

Linguistics .....................................................1986
American Association for Cancer Education ...1986
American Society of Church History ..............1986
Oral History Association ..................................1987
Society for French Historical Studies ..............1987
History of Science Society ................................1987
American Association of Pharmaceutical 

Scientists .......................................................1988
American Association for Clinical 

Chemistry .....................................................1988
Council for Chemical Research ........................1988
Association for the Study of Higher 

Education.......................................................1988
American Psychological Association ...............1989
Association for Psychological Science ..............1989
University and College Labor Education 

Association ....................................................1989
Society for Neuroscience ..................................1989
Re nais sance Society of America .......................1989
Society of Biblical Literature ............................1989
National Science Teachers Association ............1989
Medieval Academy of America ........................1990
American Society of Agronomy ......................1990
Crop Science Society of America .....................1990
Soil Science Society of America .......................1990
International Society of Protistologists ...........1990
Society for Ethnomusicology ...........................1990
American Association of Physicists 

in Medicine ...................................................1990
Animal Behavior Society ..................................1990
Illinois Community College Faculty 

Association ....................................................1990
American Society for Theatre Research ..........1990
National Council of Teachers of En glish ..........1991
Latin American Studies Association ................1992
Society for Cinema and Media Studies............1992
American Society for Eighteenth- Century 

Studies ...........................................................1992
Council of Colleges of Arts and Sciences .........1992
American Society for Aesthetics ......................1992
Association for the Advancement 

of Baltic Studies ............................................1994
American Council of Teachers of Rus sian .......1994
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Chinese Language Teachers Association .........2014
Coordinating Council for Women 

in History ......................................................2014
Ecological Society of America ..........................2014
Institute for American Religious and 

Philosophical Thought .................................2014
Italian American Studies Association ..............2014
Midwestern Psychological Association ............2014
Modern Greek Studies Association ..................2014
National Association of Professors 

of Hebrew ......................................................2014
National Council of Less Commonly 

Taught Languages ........................................2014
Population Association of America ..................2014
Society for Italian Historical Studies ...............2014
Society for Psychophysiological Research .......2014
Society for Romanian Studies ..........................2014
Society for Textual Scholarship........................2014
Society for the History of Children and 

Youth .............................................................2014
Society for the Psychological Study 

of Social Issues ..............................................2014
Society for the Study of the Multi- Ethnic 

Literature of the United States ....................2014
Society of Civil War Historians .......................2014
Society of Mathematical Psychology ...............2014
Sociologists for Women in Society ..................2014
Urban History Association ...............................2014
World History Association ...............................2014
American Educational Research 

Association ....................................................2014
Labor and Working-Class History 

Association ....................................................2014
Paleontological Society .....................................2014

American Physiological Society ...................... 2006
National Women’s Studies Association .......... 2006
National Co ali tion for History ........................ 2006
Society for Military History ........................... 2006
Society for Industrial and Applied 

Mathematics ................................................ 2006
Association for Research on Ethnicity and 

Nationalism in the Americas ..................... 2006
Society of Dance History Scholars .................. 2006
Association of Literary Scholars, Critics, 

and Writers .................................................. 2006
National Council on Public History ................ 2006
College Forum of the National Council of 

Teachers of En glish...................................... 2006
Society for Music Theory ................................ 2006
Society for Historians of American 

Foreign Relations ......................................... 2006
Law and Society Association ........................... 2006
Society for Applied Anthropology .................. 2006
American Society of Plant Taxonomists ......... 2006
Society for the History of Technology ........... 2006
German Studies Association............................ 2006
Association of College and Research 

Libraries ........................................................2007
Czechoslovak Studies Association ....................2007
American Educational Studies Association .....2007
Southeastern Women’s Studies Association .. 2009
American Academy for Jewish Research .........2014
American Association for Ukrainian 

Studies ...........................................................2014
American Association of Italian Studies .........2014
American Theatre and Drama Society ............2014
Central Eu ro pe an History Society ...................2014
Central States Communication Association ....2014
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4. Award two (2) years of prior service credit toward promotion for Dr. Teresa Stephenson, 
Associate Professor (USD); and one (1) year of prior service credit toward tenure and one 
(1) year of prior service credit toward promotion for Dr. Myanna Dellinger, Associate 
Professor (USD).  

5. Award an honorary Doctorate of Science degree to Dr. Daniel A. Reed (DSU).  
6. Approve the personnel actions as submitted by the Board office, campuses, and special 

schools. A copy of the personnel actions can be found on pages 3463 to 3615 of the official 
minutes. 
 

Motion passed. 
 
5-E Report of the Executive Director 
 
Dr. Mike Rush, Board of Regents Executive Director and CEO, said that there has been an 
incredible amount of activity in higher education over the last few months. This has included 
donations, building dedications, ground breaking events, ribbon cuttings, grants awarded, 
presidential searches underway, accreditation visits, a location assessment for the South Dakota 
School for the Deaf, the BOR budget submitted to the Governor’s office, preparation for a series 
of upcoming town hall meetings focusing on the economic impact study, and a recent discussion 
about enrollment that has prompted the Board to ask the institutions to present individual tuition 
proposals at the December Board meeting. 
 
A copy of the Interim Actions of the Executive Director can be found on pages 3691 to 3694 of 
the official minutes.  
 
5-F DSU Foundation Report  
 
Mark Johnston, DSU Vice President of Institutional Advancement, provided an overview of the 
composition of the university foundation and described its assets and endowment. He provided 
information on the endowment payout rate and described efforts to reach out to alumni. 
 
A copy of the DSU Foundation Report can be found on pages 3695 to 3699 of the official minutes.  
 
5-G Amendment to the By-Laws (Second Reading) 
 
Guilherme Costa, Board of Regents General Counsel, explained that this is a second reading of 
revisions to the By-Laws presented in August 2017. He said the second and final reading of this 
Board item seeks to both (1) make necessary changes to Article III of the By-Laws (which 
addresses Standing Committees) to create the Audit Committee and the Athletics Advisory 
Committee as Standing Committees, and (2) make other changes to better align the By-Laws and 
the operations of the Board and to use more consistent language. 
 
IT WAS MOVED by Regent Bastian, seconded by Regent Adam, to approve the second and final 
reading of the amendments to the By-Laws, as shown in Attachment I and reflected in Attachment 
II, with two additional revisions: (1) on the last sentence of the membership section, it should read, 
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Exhibit J. 
Memorandum to the BOR from Counsel David Frakt 

Seeking Reconsideration (with attachments) 



David J. R. Frakt 
The Law Office of David Frakt 

2828 Stanfield Avenue, Orlando, Florida 32814 
david@fraktlaw.com 407.488.8225 

www.fraktlaw.com 

	
November 17, 2017 

Members of the South Dakota Board of Regents 
c/o Dr. Mike Rush, Executive Director 
South Dakota Board of Regents 
306 East Capital Avenue, Suite 200 
Pierre SD 57501-2545 
 
Re: Reconsideration of Petition for Prior Service Credit of Associate Professor Myanna 
Dellinger, University of South Dakota School of Law 

Dear Dr. Rush and Members of the South Dakota Board of Regents: 

My name is David Frakt. I am a former law professor and currently a Lieutenant Colonel in the 
U.S. Air Force Judge Advocate General’s Corps Reserve with 23 years of active and reserve 
military service as well as an attorney in private practice in Orlando, Florida.  Because of my 
experience as a law professor and through other involvement in higher education, I have 
developed expertise in the legal aspects of higher education.  As part of my practice, I have 
represented several law professors in various types of disputes and negotiations with the 
institutions which employ them.  I currently have the honor and pleasure of representing 
Associate Professor Myanna Dellinger, one of the University of South Dakota’s brightest stars.  I 
am writing to you to explain why you are being asked to reconsider your recent decision to grant 
her one year of prior service credit, as opposed to the three that she requested, and to offer some 
facts and observations that I hope will point you towards making the right decision, which is to 
grant her Petition for Prior Service Credit in full. 

I would like to start by providing some context about prior service credit in general.  The idea 
that a professor who is called to teach at a new institution should receive credit towards tenure 
and promotion for his or her years of teaching at prior institutions is a firmly entrenched, long-
standing tradition within higher education.  The general prevailing default rule in higher 
education is that laterally hired professors should receive prior service credit on a one-for-one 
basis.  This principle was enshrined in the seminal 1940 Statement of Principles on Academic 
Freedom and Tenure, a Joint statement of the Association of American Colleges and Universities 
(AACU), of which USD is a member, and the American Association of University Professors, of 
which Professor Dellinger is a member.  According to this statement:  

Beginning with appointment to the rank of full-time instructor or a higher rank, the 
probationary period should not exceed seven years, including within this period full-time 
service in all institutions of higher education; but subject to the proviso that when, after a 
term of probationary service of more than three years in one or more institutions, a 
teacher is called to another institution, it may be agreed in writing that the new 
appointment is for a probationary period of not more than four years, even though 
thereby the person’s total probationary period in the academic profession is extended 
beyond the normal maximum of seven years. 
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This provision has been the subject of an interpretive statement issued by the AAUP in 1978 
(See, “On Crediting Prior Service Elsewhere as Part of the Probationary Period” Attached). If 
USD followed this long-standing tradition and AAUP’s interpretative guidance, then there would 
be no question that Professor Dellinger’s petition would have to be granted.  Indeed, she would 
be entitled to even more prior service credit than she has requested.  As noted in her Petition, 
Professor Dellinger is currently in her eighth year of full-time teaching at the rank of full-time 
instructor or higher at an ABA-Accredited law school. Thus, she has already exceeded the 
maximum seven-year probationary period for full-time service in all institutions of higher 
education.  If her year as a Visiting Assistant Professor at Whittier Law School were excluded 
from consideration because it was not a tenure-track position (although it was still a full-time 
teaching position at the rank of instructor or higher teaching required core courses to hundreds of 
students), then she would be in her seventh year, counting four years as a tenure track professor 
at Western State College of Law and three years at USD.   Professor Dellinger did not agree in 
writing that her new appointment at USD would have a probationary period of four years.  
Indeed, in all her discussions with Dean Geu regarding her appointment, she made it clear that 
she expected to be eligible for tenure not later than her third year, and she was given repeated 
assurances by him that she would be, as it was standard practice at the law school for Associate 
Professors to be considered for tenure in their third year as Associate Professor.1 She relied on 
these assurances in her decision to accept the appointment as Associate Professor.  Thus, under 
widely-accepted higher education practices and according to principles of contract law, Professor 
Dellinger is entitled to be eligible for consideration for tenure this year.   

As you are no doubt aware, the award of prior service credit at USD is governed by South 
Dakota Board of Regents Policy Manual 4.10, paragraph 1.4, which states: 

The Board may, at its discretion and upon the recommendation of the administration of 
the institution, reduce the number of years of tenure track or probationary service 
required. Although prior service credit toward tenure or continuing appointments may be 
awarded at any time, the Board strongly suggests that faculty members submit requests 
for prior service credit toward tenure only after the faculty member has assembled a 
complete portfolio for tenure review. Requests for prior service credit should be 
submitted on a form designated by the Board.  

Pursuant to this policy, Associate Professor Dellinger, who is in her third year as an Associate 
Professor at the law school - and is in the process of applying for tenure (pursuant to the Law 
School’s tenure rules, under which Associate Professors are eligible for tenure consideration in 
their third year as Associate Professors) submitted a Petition for Prior Service Credit (the 

																																																								
1 Professors hired as entry level assistant professors normally serve three years at that rank, then three 
more years as Associate Professor before receiving tenure.  See, Law School Retention, Promotion and 
Tenure Rules, revised October 2005, para IF1a. “A decision to recommend a faculty member for 
promotion to Associate Professor normally will be made no earlier than the third year of the faculty 
member's service as an Assistant Professor” and para G., Tenure: “A decision to recommend a faculty 
member for tenure normally will be made during the faculty member's sixth year. ..” 
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“Petition”) in early September, using the prescribed Board of Regents form.  Because Associate 
Professor Dellinger could not fit the justification for her request into the space provided, she 
attached two additional pages, which set forth the rationale for her request in detail.  
Unfortunately, the USD Administration failed to include these pages of her Petition when they 
forwarded it to the BOR along with their recommendation.  The USD Administration also chose 
not to include Professor Dellinger’s tenure portfolio and other supporting materials which she 
submitted with her Petition.   

Another unusual circumstance surrounding this petition, is that the “administration of the 
institution” is not in agreement regarding their recommendation to the Board.  The Dean of the 
Law School has written a fairly lengthy memorandum explaining why he believes Associate 
Professor Dellinger deserves to be granted three years of prior service credit.  The Provost and 
President, for their part, initially recommended granting only one year of prior service credit 
towards tenure and an additional year towards promotion (although Professor Dellinger had not 
requested any additional years of credit toward promotion).  These irregularities led Professor 
Dellinger to file a grievance with USD President James Abbott.  The parties agreed to settle the 
grievance by resubmitting Associate Professor Dellinger’s complete Petition to the BOR, along 
with the supporting materials and a revised recommendation by President Abbott.  As you have 
likely seen by now, the President has reconsidered his earlier recommendation and is now 
recommending that Professor Dellinger receive two years of prior service credit.  As part of the 
settlement, the President also agreed that I, as Professor Dellinger’s representative, could also 
submit a memorandum to the BOR for consideration in conjunction with the Petition.  That is the 
genesis of this document, and I appreciate you taking the time to read and consider what I have 
to say.  I urge you to also read and carefully consider Professor Dellinger’s petition and the 
supporting letters she has received from her colleagues, as I know you will in the faithful 
discharge of your duties. 

While Professor Dellinger is grateful for her chance to serve as a law professor at USD and for 
the President being willing to reconsider his recommendation and increase his recommendation 
for prior service credit towards tenure, I wish to make it clear that Associate Professor Dellinger 
does not agree with the recommendation of two years.  The BOR is not bound or limited by that 
recommendation.  The BOR’s prescribed form requires input from the Dean of the School, the 
Provost and the President.  Where there is a lack of unanimity among these administrators, the 
BOR can and should feel free to follow the recommendation that is best supported by the unique 
facts and circumstances of the petitioning faculty member. In this case, Dean Thomas Geu’s 
views are the best supported, and should be given the most weight by the BOR. 

I have searched diligently and have been unable to find any guidance on what standards or 
criteria the University of South Dakota or the Board of Regents applies to evaluate Petitions for 
Prior Service Credit.  In the absence of any published guidance of its own, the Board of Regents 
would be well-advised to follow the general prevailing practices of colleges and universities in 
the U.S.. As an official organ of state government, it is critically important to have clear, fair 
standards, which can be applied consistently, in order to avoid claims of arbitrary and capricious 
decisions.  Accordingly, I have reviewed the prior service credit policies of schools around the 
country as well as information on this topic published by the AAUP to determine the industry 
standard.  Generally, in determining an appropriate amount of service credit, American colleges 
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and universities look to the following factors to determine the extent to which prior teaching 
experience should be considered equivalent and interchangeable: 

1. Was the prior service in the same discipline? 
2. Was the prior service comparable in terms of teaching load, subject matter of courses, 

requirements of scholarship or research, and school or professional service, and other 
responsibilities? 

3. Was the prior teaching at the same level (undergraduate, or graduate/professional)? 
4. Was the prior institution fully and comparably accredited? 

Dean Geu specifically addressed these factors in his recommendation.  Reviewing his letter and 
Associate Professor Dellinger’s petition and CV, it is clear that all of these factors militate in 
favor of granting at least three years of service to Associate Professor Dellinger.  Associate 
Professor Dellinger taught similar courses to students of similar aptitude at law schools fully 
accredited by the ABA, the same agency which accredits USD School of Law.  She actually had 
a larger course load, and taught larger courses at her prior schools.  At Western State, she also 
had more administrative responsibilities than she does at USD.  The requirements for service and 
scholarship at Western State were virtually identical to what USD requires and Associate 
Professor Dellinger easily exceeded those requirements. Indeed, it was because Associate 
Professor Dellinger was such a rapidly rising star in the profession that USD School of Law 
chose to actively recruit her from another tenure-track position at the rank that she had already 
earned.  

In contrast to Dean Geu’s thorough and highly personal recommendation, Provost Moran and 
President Abbott do not address any of the factors typically considered in weighing a request for 
prior service credit.  In fact, they do not actually undertake to evaluate her prior service at all.  
Rather, their recommendation is based on a personal philosophical objection to granting tenure to 
those who have not served what they view as a sufficiently long period of time in residence at 
USD.  President Abbott cites a personal policy of rarely if ever granting more than two years of 
prior service credit.  The problem with this personal policy, aside from being inconsistent with 
the widely accepted industry standard, is that it is an unwritten policy which was not 
communicated to Associate Professor Dellinger and of which she had no way of knowing at the 
time she was negotiating her appointment.  Had Associate Professor Dellinger been advised that 
the Provost and President would never support an application for prior service credit and would 
require a minimum of four or five years before recommending her for tenure, she would not have 
accepted the offer.  It is particularly unfair to raise this personal philosophical objection for the 
first time midway through Associate Professor Dellinger’s third year in residence at the school, 
when she had every reasonable expectation that her prior service credit petition would be 
approved as a routine matter in conjunction with her tenure application.   

There is another important fact that the BOR should consider in determining whether to follow 
Dean Geu’s recommendation and approve three years of prior service credit.  While the original 
Petition was pending, Professor Dellinger submitted her completed tenure portfolio to the law 
school tenure committee.  That committee has reviewed her application and unanimously and 
emphatically recommended that Associate Professor Dellinger be granted tenure. (See attached 
Tenure Committee Report.)  Her colleagues have clearly decided that she meets the standards for 
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tenure and that she has proven herself to be the kind of colleague that they would like to keep 
around.  It is important to note that in order to ensure that the law school has a sufficient basis to 
evaluate a laterally hired associate professor prior to granting tenure, the law school imposes a 
strict publication requirement of four law review articles in residence before tenure 
consideration.2  Remarkably, Associate Professor Dellinger completed this requirement in just 
two years, placing her articles in several highly regarded journals. (See her CV for details)  

Associate Professor Dellinger has no intention of withdrawing her tenure application.  She has 
worked extremely hard for eight years, going well above and beyond the requirements to receive 
tenure, and she quite reasonably is eager to be awarded the recognition of tenure that she has 
earned.  It would be problematic, to say the least, if she were to be denied tenure due to 
insufficient prior service credit.3  Indeed, a tenure denial would in all likelihood effectively 
terminate her stellar academic career.  Such an outcome would very likely lead to litigation, 
which Associate Professor Dellinger is very desirous to avoid, even though we are confident that 
she would ultimately prevail if she were to seek redress in the courts.  

I strongly encourage you to review Associate Professor Dellinger’s complete tenure portfolio.  I 
guarantee that you will be deeply impressed by what she has accomplished in her first eight years 
in academia, and particularly what she has accomplished in just five semesters at USD Law 
School.  Associate Professor Dellinger is a true superstar who has brought tremendous positive 
attention to USD School of Law through her widely-read scholarship, blog posts, podcasts, and 
numerous appearances at academic symposia.  Whatever reservations the President or any Board 
Members may have about granting tenure to someone without an extended history in residence at 
USD, in her case those doubts should be more than overcome by what she has actually achieved 
in her relatively short time as a member of the USD family. While in the future it may be 
advisable to require a specific provision regarding prior service credit in all contracts for laterally 
hired professors, Associate Professor Dellinger must not be penalized for the University’s failure 
to include notice of the idiosyncratic preferences of current university leadership regarding prior 
service credit in her initial contract.  
																																																								
2 See, Law School Retention, Promotion and Tenure Rules, revised October 2005, para IF1b: “Associate 
Professor Applying for Tenure: An Associate Professor applying for tenure must in addition produce a 
minimum of the equivalent of two law journal articles published in recognized law reviews. A total of the 
equivalent of four publications meeting the above standard is necessary to receive tenure even if the 
faculty member was hired as an Associate Professor.” (emphasis added) 
	
3 There is no strict requirement of six years of service to receive tenure at the law school. See, Law 
School Law School Retention, Promotion and Tenure Rules, revised October 2005, para G., Tenure: 

1. A decision to recommend a faculty member for tenure normally will be made during the 
faculty member's sixth year of service at the Law School. 
2. Exceptions may be made, consistent with applicable rules of the Board of Regents.  (emphasis 
added) 

Thus, there is unquestionably no regulatory impediment to granting Associate Professor Dellinger tenure 
this year, whether or not her Petition for three years of prior service credit is granted.  However, to the 
extent that the Provost, President and/or the BOR members may be unwilling to approve a 
recommendation for tenure to a candidate with less than six years of service, it is Associate Professor 
Dellinger’s strong preference to be awarded three years of prior service credit to eliminate this potential 
basis for disapproving her tenure application. 
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Respectfully Submitted, 

David J. R. Frakt  
David J. R. Frakt, Esq. 
 
Attachment: 

1. AAUP Statement on Crediting Prior Service Elsewhere as Part of the Probationary Period  
2. Repot on Professor Myanna Dellinger’s Application for Tenure 
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On Crediting Prior Service Elsewhere as Part of the Probationary Period
The statement that follows was approved by the Association’s Committee A on Academic Freedom and Tenure and adopted by the
Association’s Council in June 1978.

The 1940 Statement of Principles on Academic Freedom and Tenure defines the probationary period for faculty members as follows:

Beginning with appointment to the rank of full-time instructor or a higher rank, the probationary period should not exceed seven
years, including within this period full-time service in all institutions of higher education; but subject to the proviso that when, after a
term of probationary service of more than three years in one or more institutions, a teacher is called to another institution, it may be
agreed in writing that the new appointment is for a probationary period of not more than four years, even though thereby
the person’s total probationary period in the academic profession is extended beyond the normal maximum of seven years. Notice
should be given at least one year prior to the expiration of the probationary period if the teacher is not to be continued in service
after the expiration of that period.1

The underlying objective of the foregoing provision is to recognize university teaching as a profession in which, after a limited probationary
period to demonstrate professional competence in their positions, faculty members achieve tenure in order to protect academic
freedom and provide a reasonable degree of economic security. Tenure in the profession as a whole, rather than at a particular institution,
is not a practical possibility, since a faculty appointment is at a given institution. Nevertheless, to the extent that experience anywhere
provides relevant evidence about competence, excessive probation can occur not only at one institution but also through failure to grant
any probationary credit for service at one ormore previous institutions.

The 1940 Statement recognizes, however, that, because there is great diversity among institutions, not all experience is interchangeable,
and that an institution may properly wish to determine whether an individual meets its standards for permanent appointment by on-the-
spot experience. Thus a minimum probationary period, up to four years, at a given institution is a reasonable arrangement in appointing a
personwith prior service. Itmeets a reasonable demand of institutions that wish to make considered decisions on tenure based on
performance at those institutions, and the needs of individuals who wished to obtain appointments that might not otherwise have been
available to them because of insufficient time for evaluation.

The Association has long had complaints, primarily from research-oriented institutions, that the mandated counting of prior service
elsewhere made it risky for them to offer appointments to unproved persons whose teaching experience was in a nonresearch setting or
incidental to completion of graduate degree requirements. The Association’s response has been to insist that the institutions and the
individuals concerned should bear these risks, rather than allow for probationary service that exceeds four years at the current institution
with the total probationary years in excess of seven.

One consequence of the above, however, is that if an institution adheres to the provision for crediting prior service it is less likely to appoint
persons with countable prior service but without demonstrated competence in their current position. Thus avoidance of excessive
probation may result, particularly in a “buyer’s” market, in unemployability.Asecond consequence is that institutions sometimes simply
disassociate themselves from the 1940 Statement in the matter.  Each consequence is unfortunate, and either suggests that departures
from the existing proviso, to adjust to its changed impact, be allowed under certain circumstances

Nevertheless, the Association continues to take the position that the 1940 Statement’s provision for crediting prior service is sound, and it
urges adherence to this position. It is particularly opposed to belated arrangements not to count prior service that are made in order
to avoid an impending decision on tenure. The Association recognizes, however, that in specific cases the interests of all parties may best
be served through agreement at the time of initial appointment to allow for more than four years of probationary service at the current
institution (but not exceeding seven years), whatever the prior service elsewhere. Significantly different current responsibilities or a
significantly different institutional setting can be persuasive factors in deciding that it is desirable to provide for a fuller current period of
probation. In these specific cases, if the policy respecting the probationary period has been approved by the faculty or a representative
faculty body, the Association will not view an agreement not to credit prior service as a violation of principles of academic freedom and
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tenure warranting an expression of Association concern.

In dealing with previous service, the 1940 Statement’s admonition that “the precise terms and conditions of every appointment should be
stated in writing and be in the possession of both institution and teacher before the appointment is consummated” is particularly
important. The years of previous service to be credited should be determined and set forth in writing at the time of initial appointment.

The previous service that should be taken into account is full-time faculty service at an institution of higher education that was accredited
or was an official candidate for accreditation by a recognized United States accrediting agency.

Questions on whether to take into account previous service that occurred many years in the past, or previous service in a distinctly
different area, should be referred to an appropriate faculty committee at the time of initial appointment.

Note
1. According to the 1970 Interpretive Comment Number 5: “The concept of ‘rank of full-time instructor or a higher rank’ is intended to
include any person who teaches a full-time load regardless of the teacher’s specific title” (AAUP, Policy Documents and Reports, 11th ed.
[Baltimore: Johns Hopkins University Press, 2015], 15). Back to text
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Myanna Dellinger’s tenure application 



 
 

	

 
September 25, 2017 

 
 

The University of South Dakota School of Law 
President James Abbott 
Provost Jim Moran 
Dean Thomas Geu 
414 E. Clark Street 
Vermillion, SD 57069 
 
Dear President Abbott, Provost Moran, and Dean Geu: 

I am honored and excited to apply for tenure pursuant to rules F and G of the University of South 
Dakota (“USD”) School of Law’s Rules on Retention, Promotion, and Tenure for faculty hired July 1, 
2006, and after.1  I am currently in my third year of service as an Associate Professor of Law with USD. 
In this application, I will highlight my career accomplishments in the standard law professor activity 
categories: teaching, scholarship, and service.  Because not all of my activities fit neatly into one of 
these three categories, I have included a few other categories to fully capture my unique background, 
skill set and contributions to the law school, the university and the broader profession. My curriculum 
vitae and other relevant documents are enclosed. 

I. TEACHING 
A. Course Load 

1. Doctrinal Courses 

I am currently in my eighth year of teaching law school classes for ABA-accredited law schools.  Before 
my career as a law professor, I taught communications at the graduate school level in Europe and 
California for well over a decade.  I consider teaching and student mentoring one of the most important 
aspects of my job and I am a dedicated and conscientious teacher. 
While at USD, I have taught Sales, International Business Transactions, Secured Transactions, Public 
International Law, and International Human Rights.  Starting in the 2018/19 academic year, my course 
package will change to Contracts I & II, Sales, Public International Law, International Business 

                                                
1 In pertinent part, these state that “a decision to recommend a faculty member for promotion to 
Associate Professor normally will be made no earlier than the third year of the faculty member's service 
as an Assistant Professor” and that subsequently, “a decision to recommend a faculty member for tenure 
normally will be made during the faculty member's sixth year of service at the Law School” thus 
indicating that the standard period of service for applying for tenure is in the third year of service as an 
Associate Professor. 

 

 



 
 

	

Transactions and International Human Rights (the latter two on an alternating basis).  I volunteered to 
teach Contracts after Professor Thatcher’s retirement and to combine some of my classes for the 
institution to save money. 
I have previously volunteered to let two of my classes (Public International Law and International 
Human Rights) satisfy the school’s upper-level writing requirement in order to assist Dean Graham in 
her planning efforts and to give our students additional opportunities for becoming better legal 
researchers and writers.  Turning an elective into an upper-level writing course requires a significant 
additional time commitment as the instructor must provide feedback on two drafts of students’ papers, 
which must comprise a substantial written product (a minimum equivalent of 25 double-spaced, 
typewritten pages) based on significant independent legal research by the student.  

Before working for USD Law, I taught Contracts, Sales, Administrative Law, and Civil Procedure for 
Western State College of Law and Whittier Law School.  I volunteered to teach an overload of classes 
for four semesters in a row to assist Western State College of Law in offering day, evening and summer 
classes without it having to rely on adjunct professors.  I taught close to 200 students at one time while 
having to administer four written essay tests per year.  At the same time, I researched and wrote several 
successful law review articles.  Although this was a very heavy workload, I gladly undertook it to go 
above and beyond the normal call of duty.  I have brought the same attitude to my position at USD and 
work tirelessly to help my students pass the bar and obtain satisfying jobs (see some examples of 
unsolicited student feedback). 
I very much enjoy the teaching aspect of my position.  I am proud to say that I consistently receive good 
feedback on my teaching efforts from students, faculty peer reviewers, and deans.  I was elected 
Professor of the Year for 2011-12 by the students at Western State College of Law.  My teaching 
philosophy is to keep my classroom interactive and engaged with a low stress level for enhanced 
learning.  At the same time, my students are well aware of the fact that I have great academic and 
professional expectations of them.  I use as many practice problems and practical examples as possible 
to show students how to apply the law to new facts.  This is in line with what the legal industry is 
expecting of new law school graduates and in keeping with the developing trend of ABA requirements.  
Additionally, I take many steps to help our students pass the bar.  For example, I highlight substantive 
and practical issues that recur as bar-testing problems.  I also frequently administer diagnostic tests that 
resemble bar-style questions and testing formats.  My reason for doing so is three-fold: 1) I firmly 
believe that our students will become better bar test-takers if they start practicing the challenging testing 
methods earlier during their studies rather than wait until a bar review course to be introduced to the 
types of questions they will face on the bar, 2) I do not believe that most students can retain the large 
amount of information that they need to do to pass the bar if they only take one final course test and a 
bar preparation course; they need to be challenged by having to encounter several tests in real or 
simulated contexts, and 3) I wish to demonstrate to them the academic and professional undesirability of 
procrastinating with something as difficult and important as the successful practice of law. 
In short, while I do not exclusively “teach to the test”, I believe that we as professors must take steps to 
assist our students in preparing for the bar exam, and that this will aid the school in increasing and 
subsequently maintaining our bar passage rate.  I have always emphasized to my students the necessity 
of solid test-taking skills.  This has the additional advantage of demonstrating to them how to think 
quickly on their feet; a skill that they will also need in their future professional contexts.  Although my 
students occasionally express to me the challenge that they feel it is to take my tests under appropriately 
timed conditions, they subsequently – after taking or passing the bar – very often communicate to me 
that they were very happy about me holding them to similarly strict time limits as the bar exam. 



 
 

	

As an example of my students’ gratitude for my effort in this latter respect, I enclose an unsolicited letter 
from Mr. Oh, a former student of mine who, despite a very successful prior career as an electrical 
engineer, initially struggled to learn the law school testing format and almost dropped out of law school.  
After my tutoring, he became one of the most successful law students in his class.  My tutoring was 
extensive and undertaken on a weekly basis. I often met with Mr. Oh and others in his situation during 
my office hours from 10.30 p.m. to midnight.  I did so to respond to the needs of our evening students 
who held full-time jobs and thus could not attend office hours in the daytime.  At USD, I provide my 
students with numerous practice problems and model answers, PowerPoint slides with relevant rules of 
law and problem answers, additional treatise materials as needed, and real case examples that 
demonstrate the importance of what they learn.  This demonstrates my dedication to student success. 

In sum, I focus continually and intensively on my teaching obligations and I look forward to continuing 
doing so for USD Law. 

2.  International Environmental Law in China 

During the summers of 2014 and 2016, I taught International Environmental Law including aspects of 
Human Rights Law and Public Participation in Government Decision-making for the China University 
of Political Science and Law (“CUPL”); the number two-ranked law school in China.  Although CUPL 
is not affiliated with USD, teaching for this school is competitive and considered a prestigious position.   
CUPL has indicated its plans to invite me back to teach just as the Dean of its International Department 
is interested in cooperating with USD in the future.  I am happy to have been able to create and convey 
opportunities that could assist USD in reaching its strategic plan. 

II.  FULBRIGHT SCHOLARSHIP & OTHER HONORS 
A. Fulbright Scholarship 

In 2016, I received a Fulbright Scholarship in law (a “Specialist” grant).  In the words of the United 
States Department of State: “As a Fulbrighter, you will be joining the ranks of distinguished scholars 
and professionals worldwide who are leaders in the educational, political, economic, social, and cultural 
lives of their countries. It is our expectation that, as a representative of the United States, you will also 
demonstrate the qualities of excellence and leadership that have been the hallmarks of this respected 
international academic exchange program founded in 1946 by the U.S. Government.” 

I visited the Institute for Advanced Sustainability Studies (“IASS”) in Berlin, Germany, during the 
academic winter break in 2016/2017.  IASS also named me a Senior Research Fellow, which was a 
significant honor.  I scheduled my visit so that I did not have to ask for time off from my regular duties 
at USD, and gave make-up classes before my departure so as not to shortchange my students.  

It was a tremendous privilege for me to be representing the University of South Dakota School of Law 
and the United States of America in this manner.  While serving for IASS, I gave lectures on energy and 
climate change policy in the United States under the new Trump administration, interviewed the IASS 
researchers for podcasts on sustainability issues, blogged for the IASS blog, and developed ideas for 
future scholarship.  I was told that I would be welcomed back to the institution at any time.   
B. National Science Foundation Expert Peer Reviewer 

In September 2016, I was appointed an expert peer reviewer by the National Science Foundation’s Law 
and Social Sciences Program.  As I very much believe in taking pragmatic and interdisciplinary 
approaches to the law, I am proud of and happy about this result.  I hope to be able to further pursue 
interdisciplinary activities for USD in the future.   



 
 

	

C. Order of the Coif 
I graduated at the top of my class of 181 students with a GPA of 4.10/4.00, earning me the honorary title 
“Order of the Coif”. When I have been asked about this by my students, I use this an opportunity to 
convey to them that people from even the most modest backgrounds – in my case a city bus driver’s 
daughter from a provincial Danish town – can do well in law school and beyond given sufficient focus, 
self-motivation, and hard work.  I think it is it important to emphasize these values to our students. 

III. RESEARCH/SCHOLARSHIP 
A. Traditional Law Review Articles 

To obtain tenure at the law school, a professor must produce a minimum of four law review articles 
published in recognized law reviews while in residence at USD.  Articles that have been accepted for 
publication count towards this goal.  While at USD, I have written four such articles, giving me a total of 
twelve as I start my eighth year of law teaching.  My articles have been published in such major journals 
as the U.C. Hastings Law Journal (currently ranked 33rd of all U.S. law journals by Washington and Lee 
University in terms of journal cites), the Columbia Journal of Environmental Law, the Minnesota 
Journal of Law, Science and Technology, and the Fordham International Law Journal; all highly 
regarded specialty journals from top law schools.  Several have been by invitation.  I enclose the five 
articles ones that are currently under review by external specialists. 
My articles have been cited to by, for example, the Finnish Ministry of Foreign Affairs, the United 
Nations Economic Commission for Europe, and numerous legal scholars around the world (see full list 
in curriculum vitae). 

I am currently ranked in the top 10% of author downloads on SSRN.  One of my articles, Trophy 
Hunting Contracts - Unenforceable for Reasons of Public Policy, became the second-most downloaded 
article on Contract Law in the world. 
I note the relatively short period of time in which I produced these results.  I pride myself of having been 
told that my articles have real, on-the-ground relevance and applications.  I look forward to contributing 
to the development of the law in the future via my contributions to the legal discourse.   

B. Oxford University Press Book Contract 
I am currently in negotiations with Oxford University Press about the publication of a monograph on 
nation state liability for loss and damage caused by climate change (see enclosed research agenda). 
C. Innovative Message Outlets 

In addition to my extensive body of traditional articles, I have written approximately two hundred blogs 
for the ContractsProfs Blog; the official contracts blog of the American Association of Law Schools.  
These blogs bear the name and logo of USD and receive approximately three hundred hits per day.  I 
serve as the editor-in-chief of the Blog and have four assistant editors working with and for me, 
publishing blogs in their own name.  While the blog by its very nature addresses contracts and general 
business law issues, my contributions center around business vulnerabilities and the weaker parties in 
the bargaining process.  I thus often blog from a consumer law perspective just as I interweave aspects 
of environmental law as business and environmental law issues must go hand in hand for a society to 
develop sustainably and successfully. 
Furthermore, I started and host the Global Energy and Environmental Law Podcast available on 
www.iTunes.com and www.podbean.com.  This also displays the USD name and logo.  In less than two 



 
 

	

years, I have obtained a listenership of 425,000 people around the world.  This is considered to be a very 
large audience for a relatively new podcast series.  In the series, I interview experts on energy issues and 
their intersection to the environment and the business sector.  For example, I have interviewed experts 
on the future of nuclear energy around the world and in the United States, the Volkswagen VW “diesel 
gate” scandal, the financial loss and damage provisions of the new Paris climate change agreement, and 
environmental law enforcement by the EPA. 

In times when many legal scholars and institutions discuss how to reach a greater audience for our ideas 
now and in the future, I have already demonstrated an ability to do so.  I believe that blogs, podcasts and 
shorter articles will form a major part of the channels through which legal issues, ideas and 
developments will be conveyed in the future and which will provide an opportunity for law professors to 
have a real, measurable practical impact on society.  I see this as a great opportunity for our profession 
generally and USD in particular.  

IV. SERVICE 
A. Service to the Law School and Broader University  

1. Faculty Appointments Committee: 

During the 2015-16 academic year, I served on the law school faculty appointment committee.  I 
assisted the Chair and Assistant Dean of Academic Affairs in identifying qualified candidates to 
interview on campus and at the AALS hiring conference in Washington, D.C.  Two positions were open.  
We were able to attract and hire the two persons whom were at the top of our lists for both positions. 
I currently serve as a regular member of the Committee. 

2. Ad-hoc Grading Committee: 

I volunteered to serve on this committee, which was tasked with examining grading trends among ABA-
accredited law schools as well as among colleges around the nation in general.  As a law school, we are 
concerned about our dropping passage rates and whether our current norm-based (“curved”) grading 
methodology sends a sufficiently clear signal to the students of their chances of passing the bar.  I 
researched and produced data on the grading methodologies used by approximately sixty other schools.  
We are using this data in our ongoing efforts to self-evaluate our grading system with a view to giving 
the students an accurate reflection of their academic efforts while at the same time not placing them at a 
significant disadvantage in relation to other law schools that operate with higher GPAs. 
3. Additional University Activities 

In 2016, I cooperated with Sustainability Coordinator and Assistant Professor Meghann Jarchow of the 
USD Department of Biology as a Core Participant on an NSF grant application for the Sustainability 
Program of the USD Biology Department. 
 
From 2016-17, I served as the faculty secretary at law school faculty meetings. 
I volunteered to serve as a judge in the USD undergraduate Mock Trial program on November 21, 2015.  
I have been serving as a student advisor since the early fall of 2015.  Additionally, I consistently attend 
many social functions for the law school. 

In the spring of 2016, I volunteered to serve as a judge in the Sam Masten Moot Court Competition for 
1Ls.  I had lunch with the South Dakota Supreme Court justices at the USD Judicial Voices Conference.  



 
 

	

I helped an attorney with the Secretary of State’s office review South Dakota’s administrative sections 
for compliance with Uniform Commercial Code standards. 

In August 2015, I offered to cooperate with the School of Journalism on the development of my podcast 
series, and have made several attempts to follow up with them, as I believe it would be a great 
opportunity for their students.  
In September 2015, I offered to contribute to the efforts of the USD Center for Academic and Global 
Engagement by, for example, giving presentations at their events.  I hope to do so in the near future.  
4. Service to the Local Community 

I proposed a City Code update to the City of Vermillion on grass height maximum limits and 
communicated with several City Council members regarding the improvement of our local laws for 
better regional water usage. 
In 2016, I was interviewed twice by Lori Walsh for the show Dakota Midday on the South Dakota 
Public Broadcasting radio station. 
I served as a panelist on a community information event on the Trent Water Scandal in the spring of 
2016. 
I am currently the co-chair of the Sierra Club’s Living River chapter. 

B. Scholarly Presentations 
I have been invited to speak at major legal conferences around the nation and internationally.  Some of 
my presentations were selected in highly competitive double-blind processes.  My curriculum vitae lists 
all of my presentations.  I have proudly represented USD at ten conferences and other legal events held 
by such major institutions as the Law and Society Association, the Association of Southeast Law 
Schools, the International Environmental Association and the Annual Conference of Contracts Law 
Professors.  The events have been held at several highly regarded law schools, including Emory Law 
School, the University of Utah, Lewis and Clark Law School as well as in major national conference 
venues. 
I have additionally moderated and organized several other presentations and panels. 

I frequently attend regional and national conferences to learn more about cutting-edge trends in our 
industry nationally as well as internationally.  I have become quite well known and believe these 
activities help focus positive attention on USD. 
C. Other Service to the National and International Legal Community 

I was elected Chair of the International Environmental Law Committee of the American Branch of the 
International Law Association in 2015.  In its own words, “[t]he International Law Association was 
founded in Brussels in 1873.  Its objectives, under its Constitution, are "the study, clarification and 
development of international law, both public and private, and the furtherance of international 
understanding and respect for international law.  The ILA has consultative status, as an international 
non-governmental organisation, with a number of the United Nations specialised agencies.” 

My work in this context thus has the chance to influence future legal trends just as it brings attention to 
USD.  My podcast series has gained significant attention in this context and, I am convinced, helps USD 
convey a message that despite of our somewhat remote location, we are a university to be reckoned with 
beyond our regional boundaries.  



 
 

	

V. DIVERSITY 
USD’s Diversity and Inclusiveness statement reads, in part, as follows: “Diversity and inclusiveness, 
hallmarks of a twenty-first century institution of higher education, are essential elements of the 
University of South Dakota's future. Members of diverse groups possess gifts, talents, experiences, 
histories, and cultures that allow them to make valuable contributions to the educational mission of the 
institution and to all those associated with the institution. A rich mixture of cultures contributes to a 
positive and vibrant campus climate that benefits all students. Furthermore, diversity and inclusiveness 
are assets that can be utilized to help prepare all students for living and working in an increasingly 
complex and global society. Accordingly, [various diversity] dimensions are respected and also highly-
valued [sic] at USD, where we continue working to ensure that diversity and inclusiveness pervade 
every level of the University.”  USD’s value statement reads: “The University of South Dakota is 
committed to becoming a regional leader in diversity and inclusiveness initiatives and the practice of 
Inclusive Excellence.” 
I add to our diversity and inclusiveness in the following ways: I am a first-generation immigrant and a 
dual citizen.  I have had significant academic and professional achievements in the law despite the fact 
that English is not my native language.  I am the first and only family member in a blue-collar family to 
earn several university degrees, let alone become a professor of law at an ABA-accredited law school in 
another nation.  I took care of my terminally ill father while studying law full time and graduating at the 
top of my class.  I am a mid-life career changer.  I know what it takes to succeed despite long odds.  I 
demonstrate this to my students on a daily basis and try to impart the important of living up to their own 
promises as best as they possibly can.  I constantly attempt to model the values of hard, focused work, 
professionalism, and taking full advantage of the extraordinary opportunities this fantastic country has to 
offer. 
VI. CONCLUSION 
I believe that the above has demonstrated how I have met and exceeded the requirements of becoming a 
tenured professor of law with the University of South Dakota School of Law.  I welcome the opportunity 
to provide any additional information that would be of use in evaluating my application.  
Thank you. 

Respectfully, 
 

Myanna Dellinger 
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Retention, Promotion and Tenure 
For faculty hired July 1, 2006 and later 
Retention, Promotion and Tenure 
USD School of Law Rules on Retention, 
Promotion and Tenure 
(Revised and Approved by Faculty, October 20, 2005) 
 
I. Criteria for Retention, Promotion and Tenure 
 
A. General 
 
1.  Decisions to retain, promote or grant tenure to a faculty 
member involve evaluation of the faculty member's 
activities as a member of an academic community. These 
activities fall into three broad categories: 
 

a. Teaching; 
 

b. Research/scholarship; and  
 

c. Service. 
 
2.  Some items of research/scholarship and service may 
equally fit the definition of teaching.  For example, course 
specific research on student learning and teaching 
methodology might be categorized as teaching.  In that and 
similar circumstances, the individual faculty member’s 
categorization of the item as service or teaching should be 
respected, but any given item may be evaluated in only one 
category. 
 
3.  Evaluations of teaching, research/scholarship, and 
service must take into account both quality and quantity of 
work. 
 
B. Teaching 
 
Teaching performance is an indispensable criterion for 
retention, promotion and granting tenure. 
 
1. Evidence of teaching performance is normally found in 
classroom and seminar activities and may include quality 
of course syllabi, assignments and examinations. 
 
2. Evidence of teaching performance may also be found in 
such activities as: 
 

a. development of innovative teaching materials 
or techniques; 

 
b. experimentation with law-related courses for 
nonlawyers; 

 
  c. out-of-class advising. 
 

3. Evaluation of teaching performance may take 
into consideration such factors as: 

 
a. class visitations by faculty 
colleagues;  

    

b. efforts to improve teaching through 
the use of self-designed teaching 
nnevaluation or other feedback 
mechanisms;  

 
c. student evaluations of teaching if the 
evaluation instrument is both validated 
and reliable.  Student evaluations that 
are not validated or reliable may be 
used only for formative purposes by the 
individual instructor.  

 
 C. Research/Scholarship  
 

A second indispensable criterion for retention, 
promotion and granting tenure is doctrinal and 
empirical scholarship which reflects research and 
advances legal knowledge.   

 
1. Evidence of research/scholarship is found in a 
faculty member's published research. 

 
2. Research may be published in a variety of 
forms.  The following items shall be strongly but 
not conclusively presumed to meet the general 
definition of scholarship, including: 

 
  a. books; 
 

b. law review articles, including 
extensive book review essays; 

 
  c. treatises; 
 
  d. chapters in books; 
 

e. casebooks (and supplements); 
 
  f. monographs; 
 

g. uniform acts and official comments, 
or American Law Institute restatements 
or principles; 

 
h. articles related to law written for 
publication in non-law-review 
periodicals circulated primarily within 
the legal profession; 

 
i. articles related to law written for 
publication in periodicals circulated to 
the general public. 

 
(Note: It is not intended that the products of scholarly 
research  listed above are necessarily of equal weight or 
value.) 

 
3.  Publication Requirements for Advancement   
 

a.  Promotion from Assistant Professor to 
Associate Professor 



 
An Assistant Professor applying for the 
position of Associate Professor must 
produce a minimum of the equivalent 
of two law journal articles published in 
recognized law reviews.  Only one of 
the articles may be published in the 
University of South Dakota Law 
Review or the Great Plains Natural 
Resources Journal. 

 
b.  Associate Professor Applying for Tenure 

 
An Associate Professor applying for 
tenure must in addition produce a 
minimum of the equivalent of two law 
journal articles published in recognized 
law reviews.   A total of the equivalent 
of four publications meeting the above 
standard is necessary to receive tenure 
even if the faculty member was hired 
as an Associate Professor.  Only two of 
the four articles may be published in 
the University of South Dakota Law 
Review or the Great Plains Natural 
Resources Journal. 

 
c. Promotion from Associate Professor to Full  
Professor 

 
For promotion to Full Professor an 
Associate Professor must produce a 
total of a minimum of the equivalent of 
five publications meeting the above 
standard.   Only three of the five 
articles may be published in the 
University of South Dakota Law 
Review or the Great Plains Natural 
Resources Journal.  A person may 
apply for tenure and promotion to Full 
Professor at the same time provided 
that he or she has the requisite number 
of publications and meets the 
qualifications of teaching and service.  
  

 
4. For purposes of satisfying this criterion, a writing that is 
prepared for  publication normally shall be considered 
“published” when it has been accepted by the publisher.  
Items counted toward promotion and tenure must be 
published after the author joins the USD faculty. 
 
5. A tenured faculty member shall continue to publish. 
 
 D. Service 
 

Activities of the law faculty outside the 
classroom may constitute important and 
recognizable service to the Law School, 
University, legal profession, local community, 
Indian tribes, the nation and the international 

legal system. For example, the following types of 
items shall be strongly, but not conclusively, 
presumed to meet the definition of service: 
membership on and support of Law School and 
University boards and committees; pro bono 
representation; unpaid consulting; participation 
in professional association programs and 
activities; publishing unofficial explanations, 
comments, or descriptions of statutes or uniform 
acts; preparing briefs and memoranda of law 
including amicus briefs in public interest matters; 
drafting of final statutory text, practice manuals, 
bar review or continuing legal education 
materials; giving law-related speeches or 
testimony; or preparing a final report accepted by 
a granting institution.  An individual faculty 
member identifying such items as 
research/scholarship has the burden of 
overcoming such presumption by clear and 
convincing evidence. 

 
Service does not include non-law-related 
community service, paid consulting, or 
representation of clients for which remuneration 
is received. 

 
The weight to be accorded a particular service 
contribution is a function of: 

 
1. its value to the Law School, the University, 
and society; 

 
2. the importance and quality of the work; and 

 
3. the extent to which the experience contributes 
to the faculty member's development as a teacher 
or as a scholarly researcher. 

 
 E. Retention of Tenure-Track Faculty 
 

1. The decision to retain a tenure-track faculty 
member shall be made annually, following the 
annual review. 

 
2. The decision to retain a tenure-track faculty 
member shall be based on continued achievement 
in: 

 
  a. teaching; 
 
  b. research/scholarship; and 
 
  c. service. 
 
F. Promotion 
 
1. To Associate Professor 
 

a. A decision to recommend a faculty member for 
promotion to Associate Professor normally will 
be made no earlier than the third year of the 



faculty member's service as an Assistant 
Professor. 

 
b. Exceptions may be made, consistent with 
applicable rules of the Board of Regents. 

 
c. The decision to recommend a faculty member 
for promotion shall be based on a high level of 
performance in teaching, research/scholarship, 
and service. 

 
d. In applying the criteria for promotion, the 
relative shortness of time which has been 
available within which the Assistant Professor 
could demonstrate his or her qualifications may 
be taken into account; but no faculty member 
shall be promoted who is not at the time 
considered likely to satisfy the criteria in full 
when the time comes for a decision on promotion 
to Professor. 

 
2. To Professor 
 

a. A decision to recommend a faculty member for 
promotion to Professor normally will be made no 
earlier than the third year of the faculty member's 
service as an Associate Professor and no earlier 
than the granting of tenure. 

 
b. Exceptions may be made, consistent with 
applicable rules of the Board of Regents. 

 
c. The decision to recommend a faculty member 
for promotion to Professor shall be based on a 
continuous high level of performance in teaching, 
research/scholarship, and service which have not 
been taken into consideration previously in 
connection with promotion or tenure at the Law 
School. 

 
d. A faculty member shall be recommended for 
promotion to Professor only upon a clear 
showing not only of his or her capacity to 
produce high quality work evidencing rigorous 
analysis, but that he or she has produced a 
sufficient amount of such high quality work as to 
earn peer recognition  within and outside the 
University. 

 
 G. Tenure 
 

1. A decision to recommend a faculty member 
for tenure normally will be made during the 
faculty member's sixth year of service at the Law 
School. 

 
2. Exceptions may be made, consistent with 
applicable rules of the Board of Regents. 

 
3. The decision to recommend a faculty member 
for tenure shall be based on a demonstrated and 

continuous high level of performance in teaching, 
research/scholarship, and service. 

 
 H. Continuing Performance 
 

It is expected that faculty members who are 
granted tenure will continue to perform with 
distinction in the areas of teaching, 
research/scholarship, and service.  Such 
performance will be relevant in any award of 
merit-based salary increases, but more 
importantly, perhaps, to maintaining the tradition 
of distinguished service and accomplishment 
within the field of law. 

 
II. Procedure for Retention, Promotion, Tenure 

 
A. The dean shall provide new faculty members 
with a copy of the appropriate promotion and 
tenure rules within the first month of their 
employ.  The dean shall also appoint a tenured 
faculty mentor for each new faculty member 
within the same period.  In addition to the annual 
review, the dean and faculty mentor shall meet at 
least once annually with each tenure-track faculty 
member for the first five years of his or her 
employ to review progress toward promotion and 
tenure.  Such reviews are advisory in nature and 
non-binding.  

 
 B. Faculty Performance Evaluation Committee 
 

1. There shall be a standing Faculty Performance 
Evaluation Committee, consisting of five tenured 
faculty members. 

 
2. The faculty shall elect annually a tenured 
faculty member to be a member and the chair of 
the committee. 

 
3. The dean shall appoint the other four 
committee members. 

 
4. A faculty member seeking promotion, or a 
faculty member whose retention is in question, 
may not serve on the committee. 

 
5. The committee shall be responsible for 
recommending to the dean whether eligible 
faculty members shall be retained, recommended 
for promotion, or recommended for tenure. 

 
6. The committee shall meet at least once each 
academic year. 

 
7. Four members of the committee shall constitute a 
quorum. 
 
C. Retention, Promotion and Tenure Files 
 
1. A "Retention, Promotion and Tenure" file (hereafter, 



RPT file) shall be maintained for each faculty member. 
 
2. All RPT files shall be kept by the dean. 
 
3. Any person may submit materials for inclusion in any 
faculty member's RPT file. At the time of submission, the 
faculty member shall be notified and provided with a copy 
of the submission. 
 

a. No anonymous material shall be included in 
any faculty member's RPT  file, except as 
provided in I.B.3.c. 

 
b. Material submitted shall be relevant to 
evaluation of the faculty member's competence 
and shall refer to recent events. Whether such 
material is so relevant or does in fact "refer to 
recent events" shall, in the event of challenge by 
the faculty member, be determined by the chair 
of the committee. 

 
c. Each faculty member's RPT file shall contain: 

 
i. a current curriculum vitae; 

 
ii. other material relating to legal 
scholarship, teaching proficiency, Law 
School and University service, etc.; 

 
iii. copies of each annual review. 

 
4. Each faculty member shall be responsible for the content 
of his or her RPT file. 
 
5. Each faculty member shall have the unrestricted right to 
see and copy his or her own RPT file at any time. No other 
person may see the faculty member's RPT file except those 
responsible for evaluation of the faculty member during 
periods of evaluation. Those persons shall respect the 
confidentiality of the material in the RPT file, except to the 
extent necessary to perform their committee duties. 
 
D. Class Visitations 
 
1. All classes shall be open to visitation by colleagues at all 
times. 
 
2. If a visiting colleague wishes the committee to consider 
his or her impressions of class visitations, the visitor shall 
promptly submit a memorandum of those impressions for 
inclusion in the faculty member's RPT file. 
 
E. Hearings on Fitness for Promotion or Tenure 
 

1. Hearings shall be held at an appropriate time 
and place in the Law School building. 

 
2. The committee shall determine the order in 
which testimony shall be taken. 

 
3. The faculty member being evaluated may 

appear at the hearing to offer testimony or other 
evidence in his or her own behalf. 

 
4. The faculty member being evaluated shall 
have the right to confront and question all 
witnesses, either personally or through his or her 
designated representative. 

 
5. After all witnesses have testified, the 
committee shall consider the question of 
whether to recommend the individual.  

 
a. The committee shall use the criteria 
set out in Section I of these rules in 
reaching its recommendation. 

 
b. The committee shall limit its 
consideration to information from: 

 
i. the hearing testimony, and 

 
ii. the faculty member's RPT 
file. 

 
6. The vote of the committee shall be by secret  
ballot. 

 
a. A simple majority shall be sufficient 
to warrant a favorable 
recommendation. 

 
b. Abstentions shall be considered "no" 
votes. 

 
7. The committee shall forward its 
recommendation to the dean within one week of 
the hearing. 

 
a. The recommendation shall include a 
statement of the procedures followed 
and of the considerations that were 
taken into account in making the 
recommendation. 

 
b. The faculty member being evaluated 
shall be entitled to a copy of any 
unfavorable recommendation and the 
record. 

 
F. Retention; Annual Review of Faculty 

 
1. The dean and the chair of the Faculty 
Performance Evaluation Committee shall conduct 
by May 15 of each year, in informal conference,  
an annual review of each faculty member. 

Another tenured faculty member of the committee shall 
participate in the review of the chair.  
 

a. The primary purpose of this review shall be to 
advise the faculty  member of his or her strengths 
and weaknesses and, in the case of a tenure-track 



faculty member, of any problems that must be 
resolved if he or she is to continue in 
employment.  

 
b. A secondary purpose of this review shall be to 
determine and evaluate the faculty member's 
plans for the next academic year.  The evaluation 
shall address the quality, for purposes of 
promotion and tenure, of the tenure-track faculty 
member's proposed contributions to the 
discipline, profession or community. 

 
c. The dean, the chair and the faculty member 
shall review the material in the faculty member's 
RPT file. 

 
d. Annual performance standards shall be: 
exceeds expectations, meets expectations, failed 
to meet expectations. 

 
e. The dean shall provide a written evaluation 
statement to each faculty member by June 15. 

 
2. If, as the result of an annual review, the dean believes 
that there is question as to whether the contract of a tenure-
track faculty member should be renewed, the dean shall 
refer that question, in writing, to the Faculty Performance 
Evaluation Committee by November 1. The Committee 
shall respond to that request with a recommendation by 
November 10. 
 
3. The committee shall, at the request of the dean or the 
faculty member involved, conduct a review of any 
irregularities, complaints or charges raised by the annual 
review.  
 
4. At the time of the fifth annual review, the dean shall 
advise the tenure-track faculty member that his or her next 
annual review will be a review by the Faculty Performance 
Evaluation Committee, to recommend the grant or denial of 
tenure. 
 
G. Promotion 
 
1. Any faculty member who believes that he or she has 
satisfied the criteria for promotion and wishes to be 
promoted, must request that the Faculty Performance 
Evaluation Committee consider him or her for promotion. 
 

2. Upon proper notice, the committee shall hold 
hearings to receive testimony concerning the 
fitness of the faculty member for promotion. 

 
3. Such hearings shall be conducted in 
conformity with Section II.E. of these rules. 

 
H. Tenure 

 
1. A tenure-track faculty member shall, in the fall 
semester of his or her sixth year of employment 
(or earlier if prior service credit has been 

requested and granted under applicable rules of 
the Board of Regents), be considered for tenure 
by the Faculty Performance Evaluation 
Committee. 

 
2. Upon proper notice, the committee shall hold 
hearings to receive testimony concerning the 
fitness of the faculty member for tenure. 

 
3. Such hearings shall be conducted in 
conformity with Section II.E. of these rules. 

 
III. Miscellaneous Provisions 

 
A. In any given year, the procedures set forth 
herein shall be carried out in sufficient time to 
meet any applicable University or Board of 
Regents deadlines. 

 
B. Application of Rules:  These rules are 
effective as of July 1, 2006, except that current 
tenure-track faculty members are not subject to 
the quantitative research/scholarship minimum 
requirements for advancement and the timing of 
tenure and promotion to Full Professor. 

 
 For faculty hired prior to July 1, 2006 

 USD School of Law Rules on Retention, 
Promotion and Tenure 

 (Revised October 3, 1995) 
 
 I. Criteria for Retention, Promotion and Tenure 
 
 A. General 
 
  Decisions to retain, promote or grant tenure to a 

faculty member involve evaluation of the faculty 
member's activities as a member of an academic 
community.  These activities fall into three broad 
categories:  

 
1. Teaching 
 
2. Research, scholarship and other creative 

endeavor 
 
3. Service 
 

 B. Teaching 
 
  Teaching effectiveness is an indispensable 

criterion for retention, promotion and granting 
tenure. 

 
1. Evidence of teaching effectiveness is normally 

found in classroom and seminar activities and 
may include quality of course syllabi, 
assignments and examinations. 

 
2. Evidence of teaching effectiveness may also 

be found in such activities as: 



 
a. development of innovative teaching 

materials or techniques; 
 
b. experimentation with law-related courses 

for nonlawyers; 
 
c. out-of-class advising. 
 

3. Evaluation of teaching effectiveness may take 
into consideration such factors as: 

 
a. the number of times a faculty member has 

taught a particular course; 
b. the number of new courses undertaken 

simultaneously; 
 
c. total teaching load. 

 
 C. Research, Scholarship and Other Creative 

Endeavor 
 
  A second indispensable criterion for retention, 

promotion and granting tenure is contributions to 
one's discipline or profession.  Normally, this is in 
the form of research and professional activity 
which reflect scholarship and creativity. 

 
1. Research 

 
a. Evidence of scholarship is found in a 

faculty member's published research. 
 
b. Research may be published in a variety of 

forms, including: 
 

i. treatises; 
ii. books; 
iii. monographs; 
iv. law review articles; 
v. official or unofficial published 

explanations, comments, or 
descriptions of statutes or uniform 
acts; 

vi. briefs and memoranda of law; 
vii. law-related book reviews; 
viii. substantial textual discussion, notes, 

problems or supplementary materials 
written by a faculty member and 
contained within teaching materials 
(whether commercially published, 
university published or reproduced for 
unbound distribution) (Note: It is 
intended that innovative and creative 
course materials are required and not 
the assembly of cases or materials 
which are the work product of 
others.); 

ix. drafting of final statutory text; 
x. practice manuals; 

xi. bar review or continuing legal 
education materials; 

xii. articles related to law written for 
publication in non-law-review 
periodicals circulated primarily within 
the legal profession; 

xiii. articles related to law written for 
publication in periodicals circulated to 
the general public, 

xiv. law-related speeches or testimony 
(texts, whether or not published); 

xv. a final report accepted by a granting 
institution.  

 
 (Note:  It is not intended that research 

items listed above are necessarily of 
equal weight or value.) 

 
c. For purposes of satisfying this criterion, a 

writing which is prepared for publication 
normally shall be considered "published' 
when it has been accepted by the publisher. 

 
2. Professional competence and activity 

 
a. Contributions to one's profession are often 

in the form of demonstrated distinction in 
special competencies characteristic of the 
profession.  Such contributions will 
normally be reflected in writings or 
speeches. 

 
b. All types of professional contributions, 

whether or not compensated and whether 
performed in a public or private capacity, 
shall be considered in evaluating a faculty 
member. 

 
c. The weight to be accorded a particular 

professional contribution is a function of: 
 
i. its value to the School of Law, the 

University, and society; 
ii. the importance and quality of the 

work; 
iii. the extent to which the experience 

contributes to the faculty member's 
development as a teacher or as a 
scholarly researcher. 

 
 D. Service 
 
  Activities of the law faculty outside the classroom 

may constitute important and recognizable service 
to the legal profession, the local community, the 
state or the nation.  Service encompasses a broad 
range of programs, projects and activities which 
include: consulting; preparation of amicus briefs in 
public interest matters; participation in 
professional association programs and activities; 
membership on and support of University boards 



and committees; and other civic or community 
activities which carry the resources of the Law 
School to the larger community. (Note: A single 
project, activity or program may constitute 
valuable research, scholarship or creative 
endeavor as well as substantial service.) 

 
 
 
 E. Retention of Non-tenured Faculty 

 
1. The decision to retain a non-tenured faculty 

member shall be made annually, following the 
annual review. 

 
2. The decision to retain a non-tenured faculty 

member shall be based on growth in: 
 

a. teaching, 
 
b. research, scholarship and creative 

endeavors, and 
 
c. service. 
 

 F. Promotion 
 
1. To Associate Professor 
 

a. A decision to recommend a faculty 
member for promotion to Associate 
Professor normally will be made no earlier 
than the third year of the faculty member's 
service as an Assistant Professor. 

 
b. Exceptions may occur pursuant to 

applicable rules of the Board of Regents. 
 
c. The decision to recommend a faculty 

member for promotion shall be based on 
continued effectiveness in teaching; 
research, scholarship and creative 
endeavors; and service. 

 
d. In applying the criteria for promotion, the 

relative shortness of time which has been 
available within which the assistant 
professor could demonstrate his/her 
qualifications may be taken into account; 
but no faculty member shall be promoted 
who is not at the time considered likely to 
satisfy the criteria in full when the time 
comes for a decision on promotion to 
Professor. 

 
2. To Professor 
 

a. A decision to recommend a faculty 
member for promotion to Professor 
normally will be made no earlier than the 

third year of the faculty member's service 
as an Associate Professor. 

 
b. Exceptions may occur pursuant to 

applicable rules of the Board of Regents. 
 
c. The decision to recommend a faculty 

member for promotion to Professor shall 
be based on continuous excellence in 
teaching; research, scholarship and creative 
endeavors; and service which have not 
been taken into consideration previously in 
connection with promotion or tenure at the 
School of Law. 

 
d. A faculty member shall be recommended 

for promotion to Professor only upon a 
clear showing not only of his/her capacity 
to produce high quality work evidencing 
rigorous analysis, but that he/she has 
produced a sufficient amount of such high 
quality work as to earn peer recognition 
within and outside the University. 

 
e. At a minimum, since the rank of Associate 

Professor, a faculty member should have 
published. 

 
 G. Tenure 

 
1. A decision to recommend a faculty member 

for tenure normally will be made during the 
faculty member's sixth year of service at the 
School of Law. 

 
2. Exceptions may occur pursuant to applicable 

rules of the Board of Regents. 
 
3. The decision to recommend a faculty member 

for tenure shall be based on demonstrated and 
continuous excellence in teaching; research, 
scholarship and creative endeavors; and 
service. 

 
4. Normally, a faculty member recommended for 

tenure should have published items which have 
not been taken into consideration previously in 
connection with promotion at the School of 
Law. 

 
II. Procedure for Retention, Promotion, Tenure 
 
 A. Faculty Performance Evaluation Committee 
 

1. There shall be a standing Faculty Performance 
Evaluation Committee, appointed by the Dean. 

 
2. The Dean shall appoint a committee consisting 

of five faculty members, at least three of 
whom shall be tenured. 

 



3. The faculty shall elect annually a tenured 
faculty member to chair the committee. 

 
4. A non-tenured faculty member seeking a 

recommendation that he/she be granted tenure, 
a faculty member seeking promotion, or a 
faculty member whose retention is in question, 
may not serve on the committee. 

 
5. The committee shall be responsible for 

recommending to the Dean whether eligible 
faculty members shall be retained, 
recommended for promotion, or recommended 
for tenure. 

 
6. The committee shall meet at least once each 

academic year. 
 
7. Four members of the committee shall 

constitute a quorum. 
 

 B. Retention, Promotion and Tenure Files 
 

1. A "Retention, Promotion and Tenure" file 
(hereafter, RPT file) shall be maintained for 
each faculty member. 

 
2. All RPT files shall be kept by the Dean. 
 
3. Any person may submit materials for inclusion 

in any faculty member's RPT file.  At the time 
of submission, the faculty member shall be 
notified and provided with a copy of the 
submission. 

 
a. No anonymous material shall be included 

in any faculty member's RPT file. 
 
b. Material submitted shall be relevant to 

evaluation of the faculty member's 
competence and shall refer to recent 
events.  Whether such material is so 
relevant or does in fact "refer to recent 
events" shall, in the event of challenge by 
the faculty member, be determined by the 
chair of the committee. 

 
c. Each faculty member's RPT file shall 

contain: 
 
i. a current curriculum vitae; 
ii. other material relating to legal 

scholarship, teaching proficiency, 
Law School and University service, 
etc.; 

iii. copies of each annual review. 
 

4. Each faculty member shall be responsible for 
the content of his/her RPT file. 

 

5. Each faculty member shall have the 
unrestricted right to see and copy his/her own 
RPT file at any time.  No other person may see 
the faculty member's RPT file except those 
responsible for evaluation of the faculty 
member during periods of evaluation.  Those 
persons shall respect the confidentiality of the 
material in the RPT file, except to the extent 
necessary to perform their committee duties. 

 
 C. Class Visitations 
 

1. All classes shall be open to visitation by 
colleagues at all times. 

 
2. If a visiting colleague wishes the committee to 

consider his/her impressions of class 
visitations, the visitor shall promptly submit a 
memorandum of those impressions for 
inclusion in the faculty member's RPT file. 

 
 D. Hearings on Fitness for Promotion or Tenure 
 

1. Hearings shall be held at an appropriate time 
and place in the School of Law building. 

 
2. The committee shall determine the order in 

which testimony shall be taken. 
 
3. The faculty member being evaluated may 

appear at the hearing to offer testimony or 
other evidence in his/her own behalf. 

 
4. The faculty member being evaluated shall 

have the right to confront and question all 
witnesses, either personally or through his/her 
designated representative. 

 
5. After all witnesses have testified, the 

committee shall consider the question of 
recommending the individual. 

 
a. The committee shall use the appropriate 

criteria set out in Section I of these rules in 
reaching its recommendation. 

 
b. The committee shall limit its consideration 

to information from: 
 

i. the hearing testimony, 
ii. the faculty member's RPT file. 
 

6. The vote of the committee shall be by secret 
ballot. 

 
a. A simple majority shall be sufficient to 

warrant a favorable recommendation. 
 
b. Abstentions shall be considered "no" votes. 

 



7. The committee shall forward its 
recommendation to the Dean within one (1) 
week of the hearing. 

 
a. The recommendation shall include a 

statement of the procedures followed and 
of the considerations which entered into 
the recommendation. 

 
b. The faculty member being evaluated shall 

be entitled to a copy of any unfavorable 
recommendation and the record. 

 
 E. Retention; Annual Review of Faculty 
 

1. The Dean and the Chairman of the Faculty 
Performance Evaluation Committee shall 
conduct by May 15 of each year, in informal 
conference, an annual review of each faculty 
member.  Another tenured faculty member of 
the committee shall participate in the review of 
the chairman. 

 
a. The primary purpose of this review shall 

be to advise the faculty member of his or 
her strengths and weaknesses and, in the 
case of a non-tenured faculty member, of 
any problems which must be resolved if he 
or she is to be continued in employment. 

 
b. A secondary purpose of this review shall 

be to determine and evaluate the faculty 
member's plans for the next academic year. 
 The evaluation shall address the quality, 
for purposes of promotion and tenure, of 
the non-tenured member's proposed 
contributions to the discipline, profession 
or community. 

 
c. The Dean, the Chairman and the faculty 

member shall review the material in the 
faculty member's RPT file. 

 
2. If, as the result of an annual review, the Dean 

believes that there is question whether the 
contract of a non-tenured faculty member 
should be renewed, he shall refer that question, 
in writing, to the Faculty Performance 
Evaluation Committee by November 1. The 
committee shall respond to that request with a 
recommendation by November 10. 

 
3. The committee shall, at the request of the Dean 

or the faculty member involved, conduct a 
review of any irregularities, complaints or 
charges raised by the annual review. 

 
4. At the time of the fifth annual review, the 

Dean shall advise the non-tenured faculty 
member that his/her next annual review will be 
a review by the Faculty Performance 

Evaluation Committee, to recommend the 
grant or denial of tenure. 

 
 F. Promotion 
 

1. Any faculty member who believes he/she has 
satisfied the criteria for promotion and wishes 
to be promoted, must request that the Faculty 
Performance Evaluation Committee consider 
him/her for promotion. 

 
2. Upon proper notice, the committee shall hold 

hearings to receive testimony concerning the 
fitness of the faculty member for promotion. 

 
3. Such hearings shall be conducted in 

conformity with Section II.D. of these rules. 
 
 G. Tenure 

 
1. A non-tenured faculty member shall, in the fall 

semester of his/her sixth year of employment 
(or earlier if prior service credit has been 
requested and granted under applicable rules of 
the Board of Regents), be considered for 
tenure by the Faculty Performance Evaluation 
Committee. 

 
2. Upon proper notice, the committee shall hold 

hearings to receive testimony concerning the 
fitness of the faculty member for tenure. 

 
3. Such hearings shall be conducted in 

conformity with Section II.D. of these rules. 
 

III.  Miscellaneous Provisions 
 
 A. After adoption of these rules, a copy of them shall 

be given to each faculty and to any new member 
who may be appointed. 

 
 B. In any given year, the procedures set forth herein 

shall be carried out in sufficient time to meet any 
applicable University Board of Regents deadlines. 

 
 
USD School of Law Unit Response for  
Appendix G 
(Adopted FY95 by U.S.D. Law School Faculty) 
 
I. Teaching 
 
 A. Indicate the teaching activities appropriate for 

your unit. 
 

  teaching undergraduate courses 
 

  advising undergraduate students 
 
X teaching graduate courses 
 



X advising graduate students 
 
  developing and teaching new undergraduate 

courses 
 

X developing and teaching new graduate courses 
 
X developing, supervising, and evaluating 

internships 
 
X teaching courses in the honors program 
 
X teaching continuing education courses for 

academic credit 
 
  teaching continuing education unit courses 
 
X conducting noncredit workshops, institutes, 

and seminars on campus 
 
X conducting noncredit workshops, institutes, 

and seminars off-campus 
 
X teaching televised courses 
 
  guiding and evaluating undergraduate 

individual study 
 
  guiding and evaluating undergraduate project 

papers 
 
X guiding and evaluating graduate project papers 
 
  guiding and evaluating theses 
 
  guiding and evaluating dissertations 
 
X serving on graduate committees 
 
X experimenting with instructional methods and 

techniques 
 
X developing assessment policies and procedures 
 
X preparing proposals for curricular change 
 
X sponsoring field trips that provide meaningful 

learning experiences for students 
 
 B. List other teaching activities appropriate for your 

unit. 
 

teaching continuing legal education courses 
 
teaching law-related courses for nonlawyers 

 
II. Scholarship and Creative Activity 
 
 A. Indicate the scholarship and creative activities 

appropriate for your unit. 
 

X publication of the results of research, 
scholarship, and creative endeavor in scholarly 
journals and books, textbooks, chapters in 
professional books, abstracts, book reviews 

 
  publication of poems, novels, plays, musical 

compositions, etc. 
 
  exhibition of works of art 
 
  musical performance 
 
X delivery of invited lectures, papers, speeches, 

or presentations at other universities, 
professional meetings, conventions, and 
conferences 

 
X creative application of existing technologies 
 
  patents on inventions 
 
X application for research or developing grants 
 
X presentations of recognized original works to 

colleagues or the campus community 
 
X national recognition as an expert in a field 

related to the faculty unit member's 
professional responsibilities 

 
X contribution as a co-author or co-presenter of 

one's own research results to joint research 
projects involving other professionals 

 
 B. List other scholarship and creative activities 

appropriate for your unit. 
 
 official or unofficial published explanations, 
comments, or descriptions of statutes or uniform 
acts 
 
 briefs and memoranda of law 
 
substantial textual discussion, notes, problems or 
supplementary materials written by a faculty 
member and contained within teaching materials 
(whether commercially published, university 
published, or reproduced for unbound distribution) 
(Note: It is intended that innovative and creative 
course materials are required and not the assembly 
of cases or materials which are the work product 
of others.) 
 
drafting of final statutory text 
 
practice manuals 
 
bar review or continuing legal education materials 
 



articles related to law written for publication in 
non-law review periodicals circulated primarily 
within the legal profession 
 
articles related to law written for publication in 
periodicals circulated to the general public 
 
law-related speeches or testimony (texts, whether 
or not published) 

 
III. Service 
 
 A. Service to the Institution 
 

 1. Indicate the service activities appropriate for 
your unit. 

 
X significant work for departmental, school, 

college and university committees 
 
X service on the academic senate and its  

committees 
 
X significant responsibilities relating to the 

academic or support services of the 
university community 

 
X contributions to the development of 

library or other learning resources 
 
X institutional studies or reports such as 

those required by accrediting 
organizations 

 
X coordination, advisement and supervision 

of student organizations or student 
activities 

 
X participation in institutionally-sponsored 

student support activities 
 

2. List other service activities in this category 
appropriate for your unit.  

 
service on grievance matters 

 
 B. Service to the Discipline or Profession 
 

1. Indicate the service activities appropriate for 
your unit. 

 
X significant contributions as an officer of 

local, regional, national, or international 
professional associations 

 
X participation in meetings, conferences and 

conventions of professional associations 
 
X editing professional journals 
 

X evaluating manuscripts that have been 
submitted to a journal 

 
X reviewing proposals for textbooks in one's 

field of specialization for publishers 
 
X serving as an organizer or session 

chairperson of a meeting of a local, 
regional, national, or international 
professional association 

 
X supporting special projects, including 

academic institutes or workshops 
 

2. List other service activities in this category 
appropriate for your unit. 

 
service on professional committees 

 
 C. Service to the Community, State, Region, Nation 

and World 
 

1. Indicate the service activities appropriate for 
your unit. 

 
X institutes, short courses, seminars, and 

workshops related to the faculty unit 
member's discipline 

 
X consultation related to the faculty unit 

member's discipline 
 
X service as the designated representative of 

the university 
 
X professional practice involving the 

exercise of independent professional 
judgment 

 
2. List other service activities in this category 

appropriate for your unit. 
 
  preparation of amicus briefs in public interest 

matters 
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Promotion and Tenure 
(2014-2015) 

 
 
References for this section are the 2013-2016 Agreement Between the SD Board of Regents and 
the Council of Higher Education, Sections 13 and 14 and the BOR Policy Manual, Sections 4:10, 
4:11 and 4:38.  Tenure review for assistant professors is normally coincident with promotion 
review and normally occurs in the 6th year of service. 
 
Performance Standards 
 
The BOR Policy Manual permits institutions to set performance standards. Applicants for 
promotion are expected to meet performance standards for the rank sought. Three general areas of 
responsibility will be evaluated for promotion and tenure. They are (1) teaching and academic 
advising; (2) published research, scholarship, or creative activity; and (3) service to the University, 
the State, region, or nation and the profession. The significance of all three general areas of 
responsibility should be appreciated by all faculty.   
 
All faculty members who are engaged in instruction must qualify as good teachers; we cannot 
justify the tenure and promotion of faculty members, however otherwise well-credentialed, who 
cannot teach effectively. USD is South Dakota's premier graduate and research institution—and 
as such faculty members are expected to disseminate the results of their scholarly activity in 
appropriate peer-reviewed forums. In addition, USD is a public institution with service obligations 
to a variety of constituents and roles to play in the continuing development of the State. Teaching, 
research and creative activity, and service are all significant functions of the faculty of the 
University of South Dakota.  
 
BOR Policy Manual Section 4:38 is relevant, as it is the section in which standards of promotion 
and tenure are defined.  At USD, the Expectations of the Faculty at the University of South Dakota, 
along with the Criteria (by Unit) for Evaluation of Faculty serve as the performance standards for 
this section.  This document along with evaluation criteria are found on the myU portal. Go to the 
Faculty-Staff tab, Academic Affairs, Expectations of the Faculty. 

 
Please review these documents before preparing an application for promotion and tenure.  It is 
expected that each level of the promotion and tenure review process provide sufficient information 
to support its decision to the next level of review.  Of special importance are the factors that 
influence any request for an exception from the normal process, which should be delineated fully 
by each level. 
 
Please note that special conditions and accreditation requirements for the Sanford School of 
Medicine and for the School of Law necessitate special guidelines for promotion, tenure, minimum 
rank qualifications, and minimum promotion eligibility criteria.  Specific guidelines for both the 
School of Medicine and the School of Law are published and available to the faculty in these 
Schools.  The guidelines in this document apply to these faculty in general unless the guidelines 
are inconsistent with the specific School guidelines.  
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The minimum eligibility criteria for the various levels of promotion and tenure are given here for 
faculty unit members.  Non-Unit members should refer to the BOR Policy Manual. 
 
Professorial Rank 
 
For promotion to associate professor: the COHE Agreement states, as minimum eligibility 
criteria, "There are no time in rank or length of service requirements for promotion to the rank of 
associate professor; this rank is assigned upon the grant of tenure.” 
 
For promotion to professor: the COHE Agreement states as minimum eligibility criteria for 
promotion to professor, that a candidate should have "Five (5) years in rank at the institution; 
tenure; high level of performance in the areas of responsibilities commensurate with promotion to 
the rank of professor.”   
 
Lecturer Rank 
 
For promotion to lecturer: the COHE Agreement states as minimum eligibility criteria for 
promotion to lecturer, that a candidate should have "Three (3) years in rank at the institution; 
performance of assigned responsibilities commensurate with expectations for lecturers.”   
 
For promotion to senior lecturer: the COHE Agreement states as minimum eligibility criteria for 
promotion to lecturer, that a candidate should have "Five (5) years in rank at the institution; 
performance of assigned responsibilities commensurate with expectations for senior lecturers.”   
 
Librarian Rank 
 
For promotion to associate librarian: the COHE Agreement states as minimum eligibility criteria 
for promotion to associate librarian, that a candidate should have "Three years in rank at the 
institution; performance of assigned responsibilities that meet or exceed expectations for associate 
librarians.”   
 
For promotion to librarian: the COHE Agreement states as minimum eligibility criteria for 
promotion to librarian, that a candidate should have "Five (5) years in rank at the institution; 
performance of assigned responsibilities that meet or exceed expectations for librarians.”   
 
Tenure 
  
For tenure:  The COHE Agreement states, as minimum tenure eligibility criteria, “Faculty unit 
members holding the rank of Assistant Professor or higher may apply for tenure during their sixth year 
of tenure track service.”  Candidates shall demonstrate promise that they shall, in due course, meet 
institutional performance standards in teaching, scholarship and service for persons who hold the 
rank of professor. Evidence that faculty members have developed, maintained and implemented 
well defined plans for their own professional development in these areas of teaching, scholarship 
and service is relevant to demonstrating promise that they shall in due course meet institutional 
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performance standards in teaching, scholarship and service for persons who hold the rank of 
professor. 
 
Please note that tenure and promotion from assistant professor to associate professor is always a 
coupled decision.  A candidate may not seek promotion to associate professor without also seeking 
tenure.  A candidate who applies for tenure and is denied will be offered a single term contract.  
Under exceptional circumstances and at the Board’s discretion, a faculty member may apply for 
tenure and promotion with less than six years of service.  The University anticipates that only 
faculty members who have established records clearly worthy of tenure and promotion with 
outstanding potential would apply early.  Early denials will also result in a terminal contract, so 
early decisions should not be attempted lightly.  The University is not obligated to consider early 
tenure and promotion cases. 
 
To summarize: in preparing materials the faculty member under consideration for personnel action 
this year should keep in mind the standards by which he/she will be judged. Information should be 
accurate, complete, and up-to-date; it is not the reviewer's responsibility to "figure out" 
documentation. Extraneous materials get in the way of reviewing essential information, and 
inclusion of irrelevant nonprofessional data should be avoided as should inclusion of numerous 
letters of recommendation from colleagues. Teaching performance is important and requires 
supporting data for proper evaluation. 
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 Promotion and Tenure Process 
 
The University uses a single promotion and tenure review process for all faculty members except 
those in the Schools of Law and Medicine, who should contact their respective deans for 
appropriate instructions. 
 
Rank and tenure are faculty considerations. Hence, administrators with faculty appointments attain 
promotion or tenure in the same context as does the faculty.   
 
Candidates for promotion and tenure supply information in a prescribed manner. Their materials 
are to be submitted in a single 3-ring locking binder of 2” thickness. Should a candidate feel that 
there is a compelling reason to include other materials (e.g. complete published books, electronic 
data, etc.), please seek the approval of chair, dean, and Provost prior to submission.  This limit 
should not be obviated by placing appendix material on the web; reviewers are not obligated to 
examine linked materials.  Candidates should note that reviewers often do consult linked material, 
and candidates are well-served by assuring themselves that such materials will be consistent with 
any dossier references to it. Faculty members are also responsible for updating their curriculum 
vitae and the materials which support their applications for personnel action.   Please do not use 
plastic sleeves for materials in the notebook. 
 

Some units have departmental or divisional committees; some do not.  Chairs, college or school 
committees, deans, an institutional committee, the provost, and the president review and evaluate 
the applications according to the specified promotion and tenure timeline found on page 7, as 
determined by the COHE Agreement and BOR Policy Manual. 
 
The official candidate's application arriving at the institutional level should contain the following: 
 
1. Cover sheet (see p. 8). 

 
2. Verification form (see p. 9).  

 
3. The respective recommendations, including the rationale for the decision, of the 

department/division committee, chair, college (school) committee, and dean.  
 

4. A letter stating the candidate's application and reasons therefore. 
 

5. Unit-level addendum to the “Expectations of the Faculty at the University of South Dakota.” 
 

6. Vita (see p. 10). If there is information relevant to the candidacy that should be included but 
does not fit the form it should be added at the end of the résumé. 

 
7. Professional staff evaluation forms. 

 
8. Student evaluation of faculty teaching summaries (See BOR/COHE Agreement Section 12.4, 

in regard to Student Opinion Surveys.).  In addition to the IDEA forms themselves, please 
provide a concise table of courses taught, number of enrolled students, number of respondents, 
and overall ratings for each course since one’s last promotion.  Most helpful are the overall 
course and overall instructor ratings in such a summary table. 
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9. Representative documentation of one's teaching, research, and service activities.  Letters of 
recommendation from colleagues or students solicited by the candidate are optional and, if 
included, should be limited to two or three.  Generally it is helpful to reviewers to have 
complete reprints of approximately the five publications or works judged most significant by 
the candidate in the dossier.  Candidates may include information on how this work should be 
judged significant, such as bibliometric data or measures of impact or esteem.  Usually, a single 
recent syllabus for each course is sufficient.  Exams and other course handouts should be kept 
to a small number of examples. 

 
10. External letters of evaluation from objective evaluators. 

 
11. Summary table of faculty workload during evaluative period showing yearly allocation of 

effort to Research/Creative Activity, Teaching, Service/Administration.  Such data should be 
consistent with that from annual progress reports used for salary evaluation. 

 
12. Any relevant development plans, including the current Three or Six-Year Plan. 
 

The University discourages the inclusion of material that does not relate to an applicant's 
candidacy, such as marital status, number of children, sports, nonprofessional club and church 
membership, and letters of appreciation. 
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TIMELINE FOR PROMOTION AND TENURE ACTION  
 

Reference: University Faculty COHE Agreement 13A.4, 13A.5 and 14.2. 
Reference: BOR Policy Manual Section 4:10, #5 and Section 4:11, #7. 
 
On or Before August 15 The University retains the responsibility for identifying those faculty 

who must be considered for tenure. 
 
On or Before July 31 Recommend that the chair or unit head identify external evaluators and 

ensure their availability. 
 
On or Before Sept. 8 External Evaluators forward letters of evaluation to chair or unit head. 
 
On or Before Sept. 15 Faculty seeking promotion and/or tenure must complete a Verification 

Form (Addendum B) and forward it to the appropriate vice president for 
verification of years of service and rank. 

 
On or Before October 5 Institutional/college/school promotion and tenure committee members 

selected (departmental committee persons selected if departments have 
approved committees). A list of these committee members should be 
forwarded to the academic vice president. 

 
On or Before October 5 Faculty seeking promotion and/or tenure must apply in writing, and 

supply appropriate support documentation, to their immediate 
supervisor. 

 
On or Before October 10 Recommendations for promotion and/or tenure by the department 

committees will be filed with the immediate supervisor. 
 
On or Before October 15  Recommendations for promotion and/or tenure by the immediate 

supervisor will be filed with the college/school committee. 
 
On or Before November 5 The college/school committee will make its recommendations to the 

appropriate dean.  
 
On or Before December 1 The dean will file his/her recommendations and those of the 

college/school committee with the academic vice president who will 
forward them to the institutional promotion and tenure committee.  

 
On or Before January 20 The institutional promotion and tenure committee will make its 

recommendations on promotion and tenure to the appropriate vice 
president (a designee of the president).  

 
On or Before April 1 The faculty member will be notified of the president's recommendation 

to the Board of Regents regarding the faculty member's promotion and/or 
tenure status.  

 
On or Before April 15 The president will make promotion and tenure recommendations to 

the Board. 
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PROMOTION AND TENURE 
 

COVER SHEET 
 
 
NAME OF CANDIDATE:        
 
DEPARTMENT/DIVISION:        
 
BEING CONSIDERED FOR:     TENURE  
(Check All That Apply)   PROMOTION TO:   ASSISTANT 
    ASSOCIATE 
    FULL 
 
ARE YOU APPLYING AS AN EXCEPTION:   YES   NO 
IF YES, STATE THE EXCEPTION:        
      
 
It is with knowledge of the Board of Regents Policy Manual and the BOR/COHE Agreement, 
institutional procedures, policies and evaluation instruments that we process this personnel 
action. 

 
SIGNATURES 

Candidate:  Date:  ____________ 

Chair of Department/ 
Division Committee:  Date:  ____________ 

Department/Division 
Chair:  Date:  ____________ 

Chair of College/School 
Committee:  Date:  ____________ 

College/School Dean:  Date:  ____________ 

Chair of Institutional 
P&T Committee:  Date:  ____________ 

Vice President 
(President’s Designee):  Date:  ____________ 

President:  Date:  ____________ 
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PROMOTION AND TENURE 
 

VERIFICATION FORM 
 
 
Instructions: This form must be completed and forwarded to the appropriate vice president.  After 
the vice president has verified the information, the form will be returned to the faculty member so 
that it can be included in his/her application. 
 
 

NAME:        
 
DEPARTMENT:        
 
HIGHEST DEGREE:        YEAR DEGREE AWARDED:        
 
DATE OF INITIAL APPOINTMENT:        
 
CURRENT RANK:        
 
DATE PROMOTED AT CURRENT RANK:        
 
CREDITED YEARS OF SERVICE AT INSTITUTION  
(INCLUDING THE CURRENT ACADEMIC YEAR):        
 
PREVIOUSLY GRANTED YEARS OF PRIOR SERVICE CREDIT:        
 
TOTAL YEARS OF CREDITED SERVICE 
(INCLUDING THE CURRENT ACADEMIC YEAR):        
 
 
 
 

 

 
 
 

__________________________________________ 
Signature of Candidate 

 
 
 

__________________________________________ 
Signature of Vice President 
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FACULTY CURRICULUM VITA 
 
NAME:        
 
DEPARTMENT:        
 
RANK AND/OR TITLE:        
 
 
 
EDUCATION: 
 
INSTITUTION 

 AREA OF 
SPECIALIZATION 

 
DEGREE 

YEAR 
EARNED 

                                       
                        
                                       
                        
                                       

 
PREVIOUS PROFESSIONAL EXPERIENCE: 
 
FIRM/INSTITUTION POSITION/TITLE DATES 

                                 
                  
                                 
                  
                                 
                  
                                 

 
 

I. SPECIAL HONORS OR RECOGNITIONS: 
 
II. TEACHING AND ADVISING: 

 
A. Courses taught (concise listing of student numbers, student evaluations) 
B. Grants or applications for grants to support teaching or advising 
C. Graduate student mentoring 

1. Doctoral, specialist, or masters students directed for whom you are the primary 
mentor (include especially students who completed degrees) 

2. Graduate student committees 
D. Nonclassroom teaching (undergraduate research mentoring, internship experiences, 

workshops, etc.) 
E. Advising 
F. Development of teaching strategies, assessments, methods 
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III. RESEARCH/CREATIVE ACTIVITY 
 

(You may omit any section that is not applicable.  For multiauthor or multiple-participant 
work, a very brief indication of your role will be helpful to reviewers, e.g., PI/Co-Investigator 
or primary author responsible for 80% of work.) 

 
A. Research Publications (Please give complete citations, most recent work cited first.  

Please include the manuscripts of any accepted or submitted work you wish to have 
included in your evaluation.) 

B. Creative works or activities 
C. Textbooks or other teaching scholarship 
D. Grants (Cite title, funding agency, dates, and amount of funding.  Please list most recent 

first.) 
1. Extramural Grants Received or Active 
2. Extramural Applications 
3. Intramural grants and support 

E. Other activities (abstracts, presentations, book reviews, patents etc.) 
 

IV. SERVICE AND ENGAGEMENT 
 
A. Specific Administrative Appointments (e.g., chair, dean) 
B. External Service 

1. Extramural Review Panels 
2. Editorships/Reviewing 
3. State Service 
4. Consulting 
5. Other Activities 

C. University Service 
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SOUTH DAKOTA BOARD OF REGENTS 
 

Policy Manual 
 

 
SUBJECT: Tenure and Continuing Appointments 
 
NUMBER: 4:10 

 
Tenure and Continuing Appointments 
Page 1 of 9 
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A. PURPOSE 
To define the process, conditions and standards by which tenure and continuing appointments are 
awarded, as well as the procedures for non-renewal for tenure-track appointments. 

 

B. DEFINITIONS 
None 

 

C. POLICY 
1. Tenure and Continuing Appointments Generally 

1.1. The major objectives of tenure and continuing appointments are to provide a faculty 
committed to excellence and to provide a substantial degree of security to those persons 
who have exhibited superior performance.  The test is whether performance has been 
sufficiently superior to convince the Board that expected services and performances in 
the future justify the privileges afforded by tenure or continuing appointment. 

1.2. A tenure or continuing appointment may be extended to a full-time faculty or research 
faculty member providing for re-employment from year to year until such time as the 
member resigns (Section 4:1, Contract Fulfillment), or retires, is terminated for cause 
(Section 4:14, Termination for Cause), or is terminated pursuant to a reduction in 
personnel, (Section 4:23, Faculty Member Reduction Procedures); provided further, in 
the case of continuing appointments to the research faculty, that the individual’s research 
work continues to generate sufficient grant or contract income to cover the costs of his 
or her direct salary and benefits.  When research faculty members on a continuing 
appointment fail to generate sufficient grant or contract income to cover the costs of their 
direct salary and benefits, their employment will terminate automatically, provided that, 
where income would suffice to cover all benefits costs, they may elect to continue 
working at reduced salary rates.      

1.3. A faculty or research faculty member who has previously earned a tenure appointment 
at a postsecondary institution may not automatically transfer that tenure appointment to 
another institution controlled by the Board, but that faculty or research faculty member 
may be considered for a tenure appointment at the new institution during the second year 
of a tenure-track appointment.  
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1.4. The Board may, at its discretion and upon the recommendation of the administration of 
the institution, reduce the number of years of tenure track or probationary service 
required.  Although prior service credit toward tenure or continuing appointments may 
be awarded at any time, the Board strongly suggests that faculty members submit 
requests for prior service credit toward tenure only after the faculty member has 
assembled a complete portfolio for tenure review. Requests for prior service credit 
should be submitted on a form designated by the Board. 

1.5. The Board may approve extension of the maximum periods of time allowed for progress 
towards promotion to associate professor and the award of tenure by one year.  Good 
cause for granting such an extension shall include, without limitation,  

1.5.1. On the occasion of the birth or adoption of that faculty member's child or 
adoption or placement of a foster child with that faculty member; or 

1.5.2. When the faculty member is a major caregiver for an immediate family member 
who has an extended serious illness, injury, or debilitating condition; or  

1.5.3. When the faculty member has an extended serious illness, injury, or debilitating 
condition.  

The request for extension must be made in writing to the vice president for academic 
affairs within one year of the events giving rise to the claim and no later than May 31 
preceding the year a final decision would otherwise be made on an appointment with 
indefinite tenure for that faculty member.  If approved by the institution, the request 
shall be forwarded to the Board for review at its June meeting. 

A faculty member may use this provision no more than two times. 

For purposes of this policy, “immediate family” includes a spouse, a common law 
spouse, or any other adult with whom the faculty member lives and commingles 
assets, unemancipated natural, adopted or foster children, or persons over whose 
affairs the faculty member exercises the responsibilities of guardian. 

2. Conditions of Appointment for Tenure or Continuing Appointments 
2.1. Not later than during the sixth year of tenure-track contract or probationary service at an 

institution and upon application of a faculty member, a faculty member shall be 
considered for a tenure or continuing appointment which would begin with the next 
academic year.  Such consideration shall be initiated by the administration on or before 
such date as may be specified under institutional promotion and tenure procedures or, in 
the absence of such institutional procedures, October 5.  The Board may, at its discretion 
and upon the recommendation of the administration of the institution, reduce the number 
of years of tenure track or probationary service required. Tenure track or probationary 
service credit is not earned during a period of sabbatical leave or leave of absence. 

2.2. Special conditions and accreditation requirements of the Medical and Law schools 
necessitate special guidelines for promotion, tenure, minimum rank qualifications, 
minimum promotion eligibility criteria and in makeup of the campus Promotion and 
Tenure Committee.  Specific guidelines for both the Medical School and the Law School 
are published and available to faculty at the University of South Dakota.  
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3. Tenure – Standards for Appointment 
3.1. An appointment with tenure is a privilege that shall not be granted automatically.  

3.2. To be granted the privileges of tenure, faculty members:  

3.2.1. shall demonstrate that they currently meet institutional performance expectations 
in teaching, scholarship and service for associate professors and  

3.2.2. shall demonstrate promise that they shall, in due course, meet institutional 
performance standards in teaching, scholarship and service for persons who hold 
the rank of professor. 

3.3. Faculty members who apply for tenure have the burden of demonstrating that their 
performance has met these standards. 

3.3.1. Evidence that faculty members have developed, maintained and implemented well 
defined, administratively approved plans for their own professional development 
in the areas of teaching, scholarship and service is relevant to demonstrating 
promise that they shall in due course meet institutional performance standards in 
teaching, scholarship and service for persons who hold the rank of professor.   

3.3.2. At minimum, professional development plans must: 

x address institutional standards for faculty performance,  

x chart progress towards the performance exceeding expectations in all areas of 
professional activity, and 

x provide reasonable assurance that the applicant will achieve extramural 
recognition for ongoing scholarly accomplishment and leadership 
commensurate with holding the rank of professor. 

3.3.3. When reviewing applications for tenure, administrators and promotion and tenure 
committees shall consider the progress towards meeting the objectives of such 
approved plans, and they shall heed evidence that the faculty unit member is 
effectively pursuing approved objectives, but they shall exercise independent 
judgment as to the quality of results achieved by the faculty unit member. 

When assessing the quality of performance, administrators and committee 
members shall be guided by the principles stated in Board Policy No. 4:38 as 
complemented by institutional policy statements. 

4. Continuing Appointment – Standards for Appointment 
4.1. An appointment to a continuing appointment is a privilege that shall not be granted 

automatically.  

4.2. Each institution shall establish performance standards in research achievement and 
productivity that compare to the highest standards in research observed nationwide. 

4.3. To be granted the privileges of a continuing appointment, research faculty members:  

4.3.1. shall demonstrate that they currently meet performance expectations in research 
achievement and productivity for associate research professors and  
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4.3.2. shall demonstrate promise that they shall, in due course, meet performance 
standards in research achievement and productivity for persons who hold the rank 
of research professor. 

x Evidence that research faculty members have developed, maintained and 
implemented well defined plans for their own professional development in the 
areas of research is relevant to demonstrating promise that they shall in due 
course meet performance standards in research achievement and productivity 
for persons who hold the rank of research professor. 

4.4. The burden of demonstrating that these standards have been satisfied lies with research 
faculty members who apply for a continuing appointment. 

5. Procedure for Awarding Tenure 
5.1. Tenure review is separate from promotion review. 
5.2. Each president shall establish tenure committees appropriate to the administrative 

organization of the respective institution.  Such committees shall be composed of faculty 
members and administrators.  The president shall establish procedures at the institution 
for the selection of administrative tenure committee members. 

5.3. Faculty members who wish to be considered for tenure will notify their immediate 
supervisor in writing on such date as may be specified under institutional promotion and 
tenure procedures or, in the absence of such institutional procedures, no later than 
October 5 of the sixth year of tenure track service.  Such notification will allow the 
promotion and tenure committees access to the faculty member's personnel file and 
individualized professional development plans.  It is the responsibility of the faculty 
member to prepare, assemble and submit on such date as may be specified under 
institutional promotion and tenure procedures or, in the absence of such institutional 
procedures, no later than October 5 all favorable documentation which is appropriate 
and upon which the faculty member relies to establish that the member has developed, 
maintained and implemented well defined plans for professional development in the 
areas of teaching, scholarship and service that demonstrate promise, as required under 
Section C.3 (Tenure - Standards for Appointment), that the member shall in due course 
meet institutional performance standards in teaching, scholarship and service for 
persons who hold the rank of professor.  Each institution may stipulate certain desired 
elements or format for the documentation, which shall be made available to faculty 
members in written form. This documentation must accompany the request to the 
immediate supervisor for consideration.  The immediate supervisor, and any other 
administrators, including the president, who review the file in order to make independent 
recommendations, may supplement the material assembled by the faculty member with 
information obtained from other sources, and they may base their recommendations 
upon such additional information, provided that such additional information is included 
in the file together with the materials assembled by the faculty member.  This 
documentation and the recommendations of the department head (and of the 
departmental promotion and tenure committee, if any) will be forwarded by the 
department head to the administrator responsible for the process at the college/school 
level or institutional level, whichever is applicable, no later than November 5. 
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5.4. The tenure committees shall review the qualifications of each faculty member to 
determine whether the applicant has satisfied the provisions of Section C.3 (Tenure - 
Standards for Appointment).  The institutional tenure committee shall deliver its 
recommendation to the president no later than January 20 of the fiscal year in which the 
tenure appointment is applied for.  The work product of the tenure committees shall 
remain confidential. 

5.5. The faculty member shall be notified, not later than April 1 of the year in which the 
faculty member is being considered for tenure, of what the President shall recommend 
to the Board regarding the faculty member's tenure status.  Such notice shall indicate the 
institutional tenure committee's recommendation.  If the President intends to recommend 
that tenure be denied, the President shall, upon receipt prior to April 15 of a written 
request, within fifteen (15) working days of the request, provide reasons in writing for 
the decision. 

5.6. The president shall make a recommendation to the Board not later than April 15 of the 
fiscal year in which the tenure appointment is applied for.  This recommendation shall 
be based upon the provisions of Section C.3 (Tenure - Standards for Appointment), as 
well as upon the other provisions and requirements of this Chapter and upon an 
assessment of the candidate's past contributions and promise of future contributions to 
the goals and missions of the institution. 

5.7. Successful applicants will receive a tenure contract the following year.  Unsuccessful 
applicants and faculty members who complete their sixth year of tenure track service 
without applying for tenure will be offered a single term contract for the appointment 
year following that in which tenure is denied.  This term contract is not subject to 
renewal, and the faculty member will be ineligible for reappointment after it expires.  

5.8. The final decision whether to grant a tenure appointment to any applicant shall remain 
exclusively with the Board. 

6. Procedure for Awarding a Continuing Appointment 
6.1. The institution’s chief research officer shall establish a promotion and continuing 

appointment review committee. Until such time as twelve or more research faculty 
members have been appointed to continuing appointments, the continuing appointment 
review committee membership shall comprise the chief research officers of other system 
institutions that host research centers, together with two additional representatives from 
the institution, designated by the institutional president. 

6.2. Research faculty members who wish to be considered for a continuing appointment will 
notify their immediate supervisor in writing on such date as may be specified under 
institutional promotion and tenure procedures or, in the absence of such institutional 
procedures, no later than October 5.  Such notification will allow the continuing 
appointment review committee access to the faculty member's personnel file.  It is the 
responsibility of the research faculty member to prepare, assemble and submit on such 
date as may be specified under institutional promotion and tenure procedures or, in the 
absence of such institutional procedures, no later than October 5 all favorable 
documentation which is appropriate and upon which the faculty member relies for 
favorable action.  Each institution may stipulate certain desired elements or format for 



 
Tenure and Continuing Appointments 
Page 6 of 9 

4:10 

 

the documentation, which shall be made available to research faculty members in written 
form. This documentation must accompany the request to the immediate supervisor for 
consideration. 

6.3. The continuing appointment review committee shall review the qualifications of each 
applicant for a continuing appointment to determine whether the applicant has satisfied 
the provisions of Section C.4 (Continuing Appointment - Standards for Appointment).  
To assist in the evaluation of performance, the immediate supervisor, the continuing 
appointment review committee or any other administrator involved in the review process 
may solicit outside reviews.  Any such outside review will be added to the 
documentation that accompanies the file when submitted with recommendations for 
further review or consideration.  The continuing appointment review committee shall 
deliver its recommendation to the institution’s chief research officer and Vice President 
for Academic Affairs no later than December 15, and the research officer and Vice 
President for Academic Affairs will forward that recommendation, together with such 
additional comments as each may deem appropriate, to the institutional president by 
January 1. The work product of the continuing appointment review committee shall 
remain confidential. 

6.4. The applicant shall be notified, not later than March 1 of the year in which the research 
faculty member is being considered for a continuing appointment, of what the 
institutional president will recommend to the Board regarding the faculty member's 
continuing appointment status.  Such notice shall indicate the continuing appointment 
review committee's recommendation.  If the institutional president intends to 
recommend that the continuing appointment be denied, the president shall, upon request, 
within fifteen (15) working days of the request, provide reasons in writing for the 
decision. 

6.5. The institutional president shall make a recommendation to the Board not later than 
April 1.  This recommendation shall be based upon the provisions of Section C.4 
(Continuing Appointment – Standards for Appointment), as well as upon the other 
provisions and requirements of this Chapter and upon an assessment of the candidate's 
past contributions and promise of future contributions to the goals and missions of the 
research center program. 

6.6. Successful applicants will receive a continuing appointment the following year.  
Unsuccessful applicants and faculty members who complete their sixth year of 
probationary service without applying for a continuing appointment will be offered a 
single term contract for the appointment year following that in which the continuing 
appointment is denied.  This term contract is not subject to renewal, and the research 
faculty member will be ineligible for reappointment after it expires.  

6.7. The final decision whether to grant a continuing appointment to any applicant shall 
remain exclusively with the Board. 

7. Non-Renewal of Tenure-Track Appointments 
7.1. Non-renewal ordinarily terminates employment at the end of an annual contract term.  

Non-renewal is not a disciplinary action.  It does not terminate rights under an existing 
annual contract.  The decision to non-renew is discretionary with the administration, 
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provided that it is not based upon reasons expressly forbidden under Board policy.  Non-
renewal is subject only to those procedural limitations expressly set forth in this section. 

7.2. Prior to the issuance of a written notice of non-renewal, the faculty member's immediate 
supervisor shall provide the opportunity for a meeting with the faculty member to 
apprise the faculty member of the proposed action.  The faculty member shall be given 
five (5) working days written notice of such meeting and the faculty member may have 
present a witness or representative of the faculty member's choosing. 

7.3. In order to facilitate the relocation of faculty members who are not to be rehired, the 
administration agrees to provide notice, including reasons, of its intent not to rehire any 
faculty member serving under a tenure track in accordance with the following schedule: 

7.3.1. A faculty member who has completed less than one (1) academic year of service 
under a tenure-track appointment shall receive written notice of non-renewal from 
the institution before March 15 of the current year of appointment. 

7.3.2. If a faculty member has completed more than one (1) but less than four (4) years 
of service under a tenure-track appointment, the institution shall provide the 
faculty member with written notice of non-renewal before December 15 of the 
current year of appointment.  However, if the faculty member is currently subject 
to the provisions of an improvement plan, the institution shall provide the faculty 
member notice of non-renewal prior to March 1 of the current year of 
employment.  The non-renewed faculty member may file a request for 
reconsideration with the president within ten (10) working days of receipt of the 
notice of non-renewal.  The president, after reviewing the request, shall notify the 
faculty member, within ten (10) working days, of the final institutional 
recommendation to be forwarded to the Board. 

7.3.3. If a faculty member has completed at least four (4) years of service under a tenure-
track appointment, the institution shall provide the faculty member with written 
notice of non-renewal before April 1 of the current year of appointment.  Such 
faculty member having received written notice of non-renewal shall receive a term 
contract for the term of one (1) academic year, effective the subsequent academic 
year.  The faculty member may file a request for reconsideration with the president 
within ten (10) working days of receipt of the notice of non-renewal.  The 
president, after reviewing the request, shall notify the faculty member within ten 
(10) working days of the final institutional recommendation to be forwarded to 
the Board.  The faculty member may file with the president a statement which 
shall accompany the institutional recommendation to the Board.  The Board shall 
consider the institutional recommendation and any statement at its next regularly 
scheduled meeting and shall issue its binding decision which shall be deemed final 
at the end of ten (10) days from the date of issuance unless such faculty member 
shall submit a resignation prior thereto. 

7.3.4. Faculty members employed on tenure-track contracts who are non-renewed may 
be granted no more than one subsequent term contract.  Nothing in this section is 
intended to modify the rights and limitations contained in 4:7(H)(2) hereof. 
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7.4. In order to facilitate the relocation of research faculty members who are not to be rehired 
after the termination of an appointment, the administration agrees to provide notice, 
including reasons, of its intent not to rehire any faculty member serving under 
probationary contracts in accordance with the following schedule:   

7.4.1. A research faculty member who has completed less than three (3) years of service 
under a probationary appointment shall receive written notice of non-renewal 
from the research center before March 15 of the current year of appointment. 

7.4.2. If a research faculty member has completed more than three (3) years of service 
under a probationary appointment, the research center shall provide the research 
faculty member with written notice of non-renewal before December 15 of the 
current year of appointment.   

7.4.3. Nothing in this section is intended to modify the rights and limitations contained 
in 4:7(H)(2) hereof. 

7.5. If the administration is late in providing the notice stipulated in C.7.3.1 or C.7.3.2 above, 
the faculty member will be entitled to receive, at the election of the administration, either 
(1) an additional term contract for a period of time equal to twice the number of working 
days by which the notice is late; or (2) a payment equal to twice the number of working 
days by which the notice is late times the faculty member's monthly salary divided by 
twenty-two (22).  If the administration is late in providing the notice stipulated in C.7.3.3 
above, the faculty member will be entitled to receive, at the election of the 
administration, either (1) an additional term contract for the following academic year; or 
(2) a payment equal to the base salary for the current academic year.  If the institution 
fails to provide timely notice as stipulated in (C.7.2), above, the faculty member shall 
receive, at the election of the institution, either of the following: 

x an additional term appointment for a period of time equal to twice the number of 
working days by which the notice was late; or 

x payment equal to twice the number of working days by which the notice was late, 
multiplied by the faculty member's monthly salary, divided by twenty-two. 

7.6. The years of service required for the notice provisions of this section shall not be affected 
by any reduction of the tenure-track period granted by the Board pursuant to Section 4:1 
(Tenure-Track Contract), or Section 4.10.(2), (Conditions of Appointment for Tenure). 

8. Grant of Academic Tenure or Continuing appointment to Newly Hired Administrators 
or Research Faculty Members 
8.1. The Board may, at its discretion and upon the recommendation of the administration of 

the institution, when special conditions warrant, award academic tenure or continuing 
appointment to newly hired administrators or research faculty members.  This grant of 
tenure or continuing appointment shall not be construed to create a property right of any 
sort in the administrative portion of employment, and continuing appointments at hire 
remain subject to the same requirements and conditions involving the generation of 
income that otherwise apply to such appointments.  In rare and exceptional 
circumstances, the Board may grant a tenure appointment to a newly hired research 
faculty member who had such tenure status previously. 
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8.2. The administration shall provide documentation of the circumstances that warrant a new 
appointment with tenure or continuing appointment.  Circumstances that may warrant 
such an appointment include documentation of current performance commensurate with 
the award of tenure or a continuing appointment, development of a new program, need 
for special expertise, or appointment to an administrative position where possession of 
tenure or continuing appointment is critical to effective performance of administrative 
responsibilities. 

8.3. Candidates recommended for appointment with tenure or continuing appointment shall 
have a record at least equal to that expected for tenure or continuing appointment at the 
institution or research center.  The administration shall engage the institutional 
promotion and tenure committee to review the new appointments academic and 
scholarly record and advance a recommendation from the committee as a portion of the 
formal recommendation. 

 
8.4. The administration shall provide to the Board the candidate's resume and information on 

tenure or continuing appointment status at other institutions.  The administration may 
provide additional information in support of the recommendation. 

 
8.5. The final decision whether to grant tenure or continuing appointment hereunder upon 

employment shall remain exclusively with the Board. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

FORMS / APPENDICES: 
None 

 
SOURCE:  
BOR August 1979; BOR June 1987; BOR May 1991; BOR June 1993; BOR May 1996; BOR August 
1996; BOR August 2004; BOR August 2008; BOR April 2009; BOR December 2010; BOR August 
2017. 
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Your Letter of February 20, 2018

Dear Provost Moran,

I am in receipt of your letter dated February 20, 2018 in which you returned Professor Dellinger’s tenure file, asserting that she was not 
eligible to be considered for tenured under the Law School, Retention, Promotion and Tenure Document.  We vehemently disagree with 
your interpretation of these guidelines.  Obviously, the law school Faculty RPT Committee believed Professor Dellinger to be eligible as they 
strongly endorsed her candidacy, with the full knowledge that she had not received three years of prior service credit.  Furthermore, it is our 
understanding that Dean Geu also strongly endorsed Professor Dellinger’s candidacy and considered her to be eligible for tenure this year. 
 As the Dean of the Law School, he is the University official designated as the authority regarding interpretations of the Law School’s Tenure 
Rules. 

Your interpretation of the relevant tenure rules is apparently that only law professors in their sixth year of service may be considered for 
tenure, but this is simply not the case.  

According to the USD Promotion and Tenure Guidelines (2014-15) edition, "Under exceptional circumstances and at the Board’s discretion, a 
faculty member may apply for tenure and promotion with less than six years of service.”  These University-wide guidelines also apply to law 
school faculty members.  As the document states, at p.2: "Specific guidelines for both the School of Medicine and the School of Law are 
published and available to the faculty in these Schools. The guidelines in this document apply to these faculty in general The guidelines in this document apply to these faculty in general  
unless the guidelines are inconsistent with the specif ic School guidelines.”  unless the guidelines are inconsistent with the specif ic School guidelines.”  Clearly, the School of Law has determined that 
there is nothing in their specific guidelines that would prohibit Professor Dellinger from being considered this year, as evidenced by the fact 
that they have recommended her for tenure this year. 

In a lengthy memo to Dean Geu dated January 22, 2018, I explained why Professor Dellinger was eligible for tenure consideration this year 
(see attached).  In apparent agreement with this letter, Dean Geu then recommended Professor Dellinger for tenure.  Dean Geu has refused 
to provide a copy of his recommendation to me or to Professor Dellinger despite repeated requests in writing.  Please consider this to be a 
formal request to provide a copy of his recommendation to Professor Dellinger at the earliest possible opportunity.  Please either provide 
the document to Professor Dellinger directly, or authorize Dean Geu to release it, or provide specific instructions as to how Professor 
Dellinger may obtain a copy of this document.

Presumably, you did not make the decision to return Professor Dellinger’s tenure file unilaterally.  Consider this to be a formal request to 
retain and preserve  any written communications, including letters, memos, text messages, and e-mails between your office, the Office of 
the President, the Board of Regents, the Law School, and any other person(s) regarding Professor Dellinger’s eligibility and/or qualifications 
for tenure, in anticipation of litigation.  Please forward this request to preserve records to all relevant parties.  

I strongly urge you to reconsider your ill-advised position and to continue to process Professor Dellinger’s timely-submitted tenure 

David Frakt <david@fraktlaw.com>

Sat 3/3/2018 7:23 AM

To:Moran, Jim D <Jim.Moran@usd.edu>;

Cc:Abbott, James W. <James.Abbott@usd.edu>; Geu, Thomas <Thomas.Geu@usd.edu>; Dellinger, Myanna F
<Myanna.Dellinger@usd.edu>;

! 1 attachments (102 KB)

Letter to Dean Geu re tenure.pdf;
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application on the merits, as an exceptional candidate
.  Thank you for your prompt attention to this matter. 

Sincerely,

David Frakt
Counsel for Professor Myanna Dellinger




