Introducing Applied Legal History

ALFRED L. BROPHY

James Oldham and Su Jin Kim write about the acceptance of arbitration in
the early United States in their article, “Arbitration in America: The Early
History.""They correct a misperception that stretches back at least to
Justice Joseph Story’s 1844 opinion in Tobey v. Bristol that said equity
did not enforce arbitration awards.2 Oldham and Kim recover a robust cul-
ture of arbitration in the early United States and thus correct the received
wisdom, which led Justice Kennedy to remark in 2001 that American
courts were historically hostile to arbitration.3 Perhaps this newly recovered
history will add support for the acceplance ol arbitration in the federal
courts. Oldham’s and Kim’s article is, thercfore, part of an emerging and
sometimes controversial trend in legal history to speak to contemporary
- issues. It is also the first of an occasional serics for Law and History
- Review on “applied legal history.”

What is applied legal history? It is deeply researched, serious scholar-
ship that is motivated by, engages with, or speaks to conlemporary issues.
- This trend 1oward self-conscious engagement with the present is part of the
- fuming to history in law, from the increased interest in originalism to the

1. James Oldham & Su Jin Kim, “Arbitration in America: The Early History,” Law and
History Review 31 (2013): ==

- 2. Tobev v, Bristol 23 F.Cas. 1313, 1320 (C.C. Mass, 1843).

3. See Circuit City Stores v. Suint Clair Adamy, 532 U.S. 105, 111 (2000 ).
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. In addition to the literature aimed at the Supreme Court is literature on
the history of executive power, inspired by the War on Terror, which tar-
gets a general audience. John Yoo, for example, often draws upon
examples from early American history using rather suspect methods.'!
Co versely, some work returns to constitutional history, finds a ricl_l culture
of rights talk, and opens up a wider range of possibilities of constitutional
protection.? Closely refated to this scholarship in which history informs
‘contemporary constitutional rights and power is work that helps us under-
stand the context in which statutes were enacted and how to interpret them,
‘such as work on section 1981'* and on Title: VIL '

" Often, however, applied legal history is more abstract, or less applied,
'then the work aimed at understanding the original meaning of the consti-
fution or at interpreting a statute, There are several varieties of work that
/s both serious as historical scholarship and directed in some ways, even
if obliquely, al contemporary issues. It is difficult to try 10 draw brigl_u
lines between varietics of applied lcgal history, and much scholarship
T .ponds in multiple ways to contemporary concerns, cherthFIess,
“maybe it is useful to try to separate out some of the ways tha} legal history
‘scholarship is motivated by or responsive to contemporary issues.

" A second category of applied legal history normalizes (or in other cases
 Gestabilizes) a contemporary practice by showing that it has (or perhaps
Jlacked) antecedents. Onc classic work of this genre is C. Vann
Woodward’s Strange Cureer of Jim Crow. Woodward recognized 1hat
the “twilight zone that lics between living memory and written history is
Lone of the favorite breeding grounds of mythology.”'® He defeated the
“mythology that segregation was the natural order of things by showing
(that in the years after the Civil War, Southem life was more integrated
\than it was in the carly twentieth century. More recently, Larry Kramer
‘and others have shown the vitality of popular constitutional ideas in
' American history and have thus helped reignite debate about the proper

use of history to show past injustices or demonstrate aliernative, often pro
gressive, intellectual traditions.”

Applied legal history may be something very direclly engaged in a curs
rent debate, such as the work on the meaning and context of the Second)
Amendment in the late eighteenth and early nincteenth centuryS
Sometimes we call historical work aimed at responding to an immediate.
legal issue “law office history”—as in historical work performed in &
law office for advocacy purposes. The phrase “law office” highlights that¢
it is both advocacy oriented and unlikely to be good history.® What is
very different about some of the recent scholarship on gun regulation is
that it is good history. It asks questions that are not solely about advocacy,
and it asks questions about meaning 1o the framing generation. It puts intor
context the issues that the framing generation faced.” That work admits
what is not known and what contradicts the arguments that the lawyers
who use the scholarship are making. Similarly, the work by Paul’
Halliday and G. Edward White on the English law of habeas corpus i
the eighteenth century and the Suspension Clause was inspired by recent!
controversy over the scope of habeas corpus for prisoners in the War on
Terror.* It occupied a significant place in the majority opinion
Boumediene v. Bush.” Sometimes, the legal history scholarship is presented.

directly to the court through an amicus brief, as happened in Lawrence
v. Texas ' '

4. See, penenally, Laura Kalman, The Strange Career of Lepal Liberalisns (New Havcn;'
Yale University Press, 1996) (discussing the wm o history in law, in part as a response
10 the decline of other sources of authority).

5. Saul Comell, A Well-Regulated Militia: The Fenendding Fathers and the Origing of Gun
Controt in America (New York: Oxford University Press, 2006); and David Thomas Konig;
“Why the Second Amendment Has a Preamble: Original Public Mcaning and the Political!
Culure of Wrinten Constitutions in Revolutionary America,” UCLA Law Review 561
{2009): 1295-1342, ﬁ

6. Manin Flshenty, “History ‘Lite’ in Modern American Constitutionalism,” Columbig
Law Review 95 (1995): 523-90; Saul Cornell, “Heller, New Originalism, and Law Office.
History: *Meet the New Boss, Same as the Old Boss,”™ UCLA Law Review 56 (2009):
1095-126; David M. Rabban, “The Ahistorical Historian: Leonard Levy on Freedom off
Expression in Early American History,” Stanford Luw Review 37 (1983): 795-856.

7. Sce, for example, Nathan Kozuskanich, “Onginalism. History, and the Second!
Amendment: What Did Bearing Arms Really Mean to the Founders”” University of
Pennsylvania Journal of Constitutional Law 10 (2008): 413-46.

8. Paul D. Halliday and G. Edward White, “The Suspension Clause: English Text,|
Imperinl Contexts, and American Implications,” Firginiu Law Review 94 (2008): 575-714.

9. Boumediene v Buxh 553 U.S. 723, 740, 747, 751 (2008), g

10. Brief of Professors of History George Chiauncey et al. as Amicus Curiae, Lawrencaﬂ
v. Texas, 539 U.S. 558 (2003) hitpaisupreme. Ip. findlaw com/supreme_court/briefii02-102
02-102. mer.ami.hist.pdf (visited December 15, 2012)

b

11. See Julian Davis Mortenson, “Fxecutive Power and the Discipline of History,”
2 University of Chicago Law Review T8 (2011): 377443 (exploring examples of Yoo's use
of carly American history) d
12, See, for example, Reva Siegel, “She the People: The Nineteenth Amendment, Sex
F elity, Federalism, amd the Family,”™ Huarvard Law Review 115 (2002): 947-1046. :
- 13, See, for example, Robent ). Kaczorowskt, “The Enforcement Provisions of the Civil
‘Rights Act of 1866: A Legislative History in Light of Runyon v. McCrary,” Yale Law
purnal 9% (1989); 565-95.

14. See, for cxample, Cary Franklin, “Inventing the *Traditional Concept’ of Sex
Dis imination,” Harvard Law Review 125 (2012); 1307-80.
" 15. C. Vann Woodward, The Stange Carcer of Jim Crow xvi (New York: Oxford
[iniversity Press, 1955, retssued 2002).
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role of constitutional thought outside the courts.'® Risa Goluboff points oit! ithat both suggests new avenues of constitutional protection for women’s
alternative possibilities to the development of civil rights and suggests both tights and helps us understand the origins of those rights the Court recog-
the limitations that have confined lawyers and the way to new, bros der “nizes,2? and Karen Tani’s work on due process rights to government social
interpretations.!” Property scholars have re-established the claim that states ‘welfare benefits in Flemming v. Nestor* David Tanenhaus recovers the
have regulated property robustly throughout American history.'8 Richard' context of /n re Gault and teaches us, in that way, about the state of juven-
Posner’s work on the economics implicit in nineteenth century tort law: e justice now.23

laid the groundwork for his subsequent push for economic analysis off Often this kind of work is directly engaged with the continuing effect of
law by showing that judges had been engaged in an economic analysis ‘past events, or seeks to put those injustices into a better context. This is
for generations.!” Relatedly, Morton Horwitz' Transformation qf particularly true of Native American legal history.2® Much of recent
American Law, 1780-1860 was inspired in part by the 1970s controversy ‘African American legal history also tums (o the eras of slavery, Jim
over law and economics. It may have, oddly, legitimized the law and econ= ‘Grow, and Civil Rights to understand where we are today.®” Perhaps it
omics movement by showing that judicial considerations of utility were lso encompasses scholarship that focuses on past triumphs and thus pro-
central to the common law tradition.2? Oldham and Kim fit within this cat® ‘vides some inspirational basis for thinking about the United States,>®
egory, because they show the historical antecedents of arbitration, just es - There is, perhaps, a fourth category that is closely related to the third:
Jenny Martinez points out the precedent that courts that tried violatioiﬁ 'work that is motivated—as has happened with historical work on
of the ban on the international slave trade serve for contemporary hu
rights courts.?!

A third, exceptionally broad, calegory of applied legal history looks to
“how we got where we are now.” Some recent examples of this kind o
work are Felicia Komnbluh’s book on poverty and welfare rights in the
19605, Reva Siegel's work on early twentieth century legal though

_ 23. See Reva Siegel, "Roe's Roois: The Women’s Rights Claims that Engendered Roe,”
Baston University Law Review 90 (2010): 1875-908. Similarly, Sophia Lee’s work on how
 Mministrative agencies interpret the Constitution bas implications for how we approach pub-
5' constitutionalism and constitutional interpretation. Sophia Lee, “Race, Sex, and
Rutlemaking: Administrative Constitutionalism and the Workplace, 1960 10 the Present,”
Virginia Law Review 96 (2010); 799-886.
e 24. Karen M. Tani, “Flemming v. Nestor: Anticommunism, the Welfare State, and the

6. Lary D. Kramer, The People Themselves: Populur Constitutionalism and Judic af: Mu.kmg of ‘New Property,” Law and History Review 26 (2008): 379414,
Review (New York: Oxford University Press, 2004); und Reva Sicgel, “Dend or Aliy e 25, David Tanenhaus, The Constinutiona! Rights of Chifdren: In re Goault and Juvenile
Originalism as Popular Constitutionalism in Heller,” Harvard Law Review 122 (2008n e ce (Lawrence: University Press of Kansas, 2011),
191-245. Although some question the refevance ofpopul.xr constitutionalism to contempor- 126. See, for example, Robert J. Williams, The American Indian in Western Legal Timug,h:
ary law, Siegel’s article on Heller shows popular action in practice and, importantly, that itds 'r.- Discourses of Conguest (New York: Oxford University Press, 1989). See also Lindsay
not the domain of one political viewpoint, i Robertson, Conguest By Law: How the Discovery of America Dispussessed Indigenets

L7. Risa L. Goluboff, The Last Promise of Civil Righis (Cambridge: Harvard University Peaple.\' of Their Lands (New York: Oxford University Press, 2005).
Press, 2007). i 27, See, for example, Leon Litwack, Trouble in Mind: Black Southerners in the Age of Jim

L8. Sec, for example, William J. Novak, The People’s Welfare Law and Regulation in. \Crow (New York: Knopf, 1998). The work does not necessarily see o direct line between
Nineteenth-Centiiry America (Chapel Hill: University of Norh Carolina Press, 1996); m:l \past and present; it may iell us only about the roots of current issues, such as T.J. Davis'
Gregory Alexander, Commodity and Proprietv: Competing  Visions of Property iin A Rumor of Revolt: The “Great Negro Plor” in Colonial New York (New York: Free
American Legal Thought, 1776-1970 (Chicago: University of Chicago Press, 1998). Bress 1985) or it may be more closely tied to contemporary politics, such as Donald

19. Richard A. Posner, “A Theory of Negligence,” Journal of Legal Studies 1 (19725 Tibbs' From Black Power 1o Prisan Power: The Making of Jones v, North Caroling
29-94, ; Prisoners” Labor Union (New York: Palgrave, 2011).

20, Morton J. Horwitz, The Transformation of American Law, 1780-1860 (Cambridge: ﬁ. Gordon Wood distinguishes historical scholarship from advocacy, and he has wamed
Harvard University Press, 1977), k. it presentist wark risks Josing the distance and control necessary to accurte history. See,

21. See Jenny 5. Martinez, The Slave Trade and the Origins of International Human or example, Gordon S. Wood, The Purpose of the Pust: Reflections on the Uses of History
Rights Law (New York: Oxford University Press, 2012). See nise Sarah Ludington, Miti w York: Penguin, 2008), 293-308. The final line wamns that “historians who want to
Gulati, ond Alfred Brophy, “Applied Legal History: Demystifying the Doctrine of Odious. milnence politics with their history writing have missed the puinl of their craft; they
Debts,” Theoretical Inguiries in Law 1 (2010): 247-82 (finding tradition nfsovcmlgnrejec- mght 1o run for office.” However, his work promotes a positive view of American insti-
tion of “odious™ debt in United States history). tutions, which has contemporary relevance. See, for example, Gordon S. Wood, The

22. Felicia Kornbluh, The Butle for Welfare Rights: Politics and Poverty in ,. Gamon of the American Republic, 1776-1787 (Chapel Hill: University of North
America (Philadelphia: University of Pennsylvania Press, 2007). G!_mllna Press, 1969).
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lmm1.gration2°——by contemporary issues, even if it is not searching fona'
f;ol}ltlop to them. There may be no direct prescriptions from this work:
1s Inspired by contemporary problems. Robert Cover’s Justice Ac
.whlch was motivated by Cover’s questioning why Vietnam-era fede
Judges sentenced drafi resisters (o prison, is one example here.3° That sel
Cover on the mission of understanding the legal constraints upon antislay

gty h_iudgcs who decided cases involving slaves. Oldham and Kim definitely
t here. 4

N Some Perils of “Applied Legal History”
are some risks in a focus on “applied legal history.” It runs the risk
hat we ignore the value of pure scholarship. And a focus on the applied
may threaten the quality of schelarship. If legal historians become advo-
cates instead of scholars, we may easily lose a connection to truth.
Such a focus could easily distort history, because often the findings of his-

Perhaps there is a fifih, catchal] ¢ N , orians are inconsistent with whatever immediate advocacy or policy goals
which teaches us somelhi'n ' ab ategory of a “uscable legal hlsu_' 1} Ire at stake; and applied legal history may then slide back into “law office
there is a direct lesson sucﬁ ﬂ‘quth(/:l(.)nl:empomry Ia\;v reform. _Some e i ory.” Advocacy sometimes needs history, but history is sometimes—
Civil Rights, which has a fai las lmk © a?l K’lannan s From Jim Crow aps often—mis-served by a focus on advocacy. Perhaps cven more
lo the cour.ls, for social ref't:)n:1y3f gﬂer:iis: ’f:sdboql the dm-lge.rs of looking dangerously, talk of applied legal history will reveal that much work in
how people have remade the: law. Felici sor e indirect, such-_ this field—as in other subdisciplines of history—is politically charged. It
comes to mind, because that f::(;wsc :;Ias(l)( or?}:)'lu? Sbwork on welisg may cven causc the work to become more politically charged if it is
takes place. Kenneth Mack’s ) Representin :m; ; ,m% ae?i" how refonP esigned to serve a master other than truth. Scholarship on the ways that
Brown-Nagin’s Courage to Diss p_u'b g the Race’” and Tomiko the legal system has treated issues of race, class, and gender is rarely neu-
reform happened ﬁ‘olf‘l la(':We’rA:’e’:)!lﬁce: [lt]ou::‘:sli)l o Ilﬁssonslat:out hot iral, and thosc who do not like the implications may, unsurprisingly,
* B ng Spmesel‘s .y - 4 . s g . _
tool;c to the streets to remake their world. Mack and Brown-Nagin's :: \l:,:ltl S G LG B e S S SR
work is far from the ¢ i i - :
that kind of “useable ;Z:i,f;pg:ﬁg ?gql h:slorl;y, but what often motivates - There are other, professional dangers in applied legal history. A focus on
the traditional seats of power have :;]S;Le'hc: Sbowlh]ow pople Oms.lde i applied legal history may highlight that “pure” legal history may not relate
remade it. Perhaps therein lie posqibililifgq fgroilr]lsp?w and used It, and much to the issues that law school faculties care about most. Legal histor-
Py § L5 Uk . : rnng morc activism, - i i 2 . -ol-
But even if inspiring activism is not the goal, it lets us know that positive ians spend a lot of our time on issues that many of our law school col

S ! g leagmue likely to find irrelevant, even if quite interesting. Some of
legal change happens in many ways; that literature legitimizes activism 'th S o I ,.|yh-,l mt tto b 1 T El
and, perhaps, change. ‘the “pure” legal history may tum out to be relevant to contemporary

law, for example, work done some years ago by colonial historians
‘about arbitration, which then had no discernable connection to the present,
supports Oldham’s and Kim’s thesis that early American courts accepted
arbitration.’> Not everything, however, needs to be justified or valued

£

29. Mae M. Ngal. Ir.-:pu.s'.whie_ Subjects: Hlegal Aliens and the Making of Modern Ame ' [
(’:‘,nncclun;, Princeton University Press, 2004); and Hiroshi Motomura Americans
aiting: The Lost Story of Immigration and Citizenship in the United St s '
Oxford University Press, 2006). 7 1 fhe Tt Stases (New Yol
30, Robert Cover, Justice Acensed: |
Yale University Press, 1975). g
3. Mlchﬂel Klflrmun. Fram Jim Crow 1o Civil Rights: The Supreme Court and H*}
Struggle for Raciaf Equaliy: (New York: Oxford University Press, 2004). Compare
Robert Pos_t .und. Reva Siegel, “Roe Rage: Democrutic Constitutionalistn and Backlash”
Ht;:;urd Civil Rights-Civil Liberties Leny Review 42 {2007): 373-434 ‘:|
2, Kenneth W. Mack Representing the Race: The Creation Civil Ri -

) : % ' v of the Civil Rig, :

(Cambndge: Harvard Untversity Press, 2012), g " Righs Lo
33. Tomike Brown-Nagin, The Courage 1o Dissent: Atlanta o ] )
3.7 ) SSeHL ul the Long History of the
Crvil _R:ght.v Movement (Ncw York: Oxlord University Press, 201 1). Among the o::l:,er.f;ﬂ;
standing examples of this genre, gne might think of Patricia Sullivan's Days ¢ .

. of Hope: Race
T;gﬁ?emocracv in the New Deal Erg (Chapel Hill: University of Nonh Camlir‘:’: Press,

¥

¥,

Anti-slavery and the Judicial Process (New an&: 34. Many of apphed legal history’s goals are similar to those that Witliam W. Fisher

'—-- ibed for legal history, including “contribut[ing] to contemporary policy debates by
‘enabling readers to assess the ments and preconditions of policics pursued in other
societies,” “exposling] injustice and inspiring] indignation and commitment,™ and “ussit-
{[ing] contemporary judges in construing constitutional texts™ “Texts and Contexts: The
Application to Amencan Legal History of the Methodologies of Intellectual History,”
:'- anford Law Review 49 (1997): 1065, 1096, 1101, 1103.

~ 35. See, for example, Eben Moglen, “*Commercial Arbitration in the Eighteenth Century
Searching for the Transformation,” Yale Law Jowrnal 92 (1985): 135-52 (arbitration in colo-
nial New York); and Alfred L. Brophy, " fngenitian est Fateri per guas profeceris™ Francis
Daniel Pastorius’ Young Country Clerk s Collection and Anglo-American Legal Literature,
1682-1716," Unversity of Chifcago Law School Roundtable 3 (1996): 637, 679, 7271-28
\(discussing forms for arbitration in colonial Pennsylvanin). Even what looks to be “pure”
‘legal history—such as constitmtional practice in seventeenth century Massachuselis—may




S e s a

based on its contemporary utility. We should—
tinue to write “pure” legal history.

What is the value, then, of this dis i |
way of describing what many ol us are already doing. It explains what
has motivated much legal history lately and explains to people outsid
of the historical profession what we are doing. Given how much recent |
applied legal history,” one may ask
whether almost all legal history is applied in some way. And even 3

-and obviously will-—cogs

ubstantively, such as intellectual i~
tory of the old South, and usually we read work by people who write abog

those things. But maybe we need to think of people who are asking similar
practical questions. In which case, the historian of the antebellum Souty

should read about Ancient Rome, England as it emerged from feudalis .-_
Victorian and Edwardian England, d

forces of conservatism, and compet
together. Talk of applied tegal hist
engaged in public debates and hav
to the articles that will follow Ol
will prompt about methods and ¢

ing notions of people and nation came.
ory highlights that legal historians are.
ing an impact on them. I look forward
dham and Kim and the questions they
ontemporary law, as well.

describe the intersection oflegal practices and eve

ryday life and those complex yel common %
dialectics, and may provide insight into current dynamics. See, for example, Elizabeth Dale, !
Debating ~ and Creating Awthoritn: The Failure of o Constitwtional  Ideal in 53
Massachusetts Bav, 1629-1649 (Aldershot: Ashgate, 2001), Although such social history Jam
may speak o some conlemporary issues, this is different from the more directly applied Geo
legal history envisioned in this anticle, Resi
Law
L the
ot 10




